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the Economy 


Cost of Living 


index, 1947- 49+ 100 


NO CHANGE. Consumer prices in United States cities were 
unchanged between September and October. The October 
index is 123.7 per cent of the 1947-1949 average—no higher 
than it was last month, but still 2.1 per cent higher than a 
year ago. 

Under union escalator contracts, 1,380,000 workers were 
eligible for adjustments. But because the index is steady, none 
will receive wage increases this month and 220,000 electrical, 
aircraft and transportation workers take a one-cent-an-hour 
reduction due to the 0.2 decline in the index since July. 
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UP. The Federal Reserve Board's seasonally adjusted index 
of industrial production rose in October another point and now 
stands at 9 per cent above the April, 1958 recession low. The 
October index figure is 138 per cent of the 1947-1949 average. 
There were widespread gains in the nondurable goods industry. 
Since auto assemblies increased in October from the reduced 
September levels, slight gains were registered. Accelerated 
schedules are planned for November. There were some declines, 
especially in the output of minerals and in the production of 
glass (affected by strikes). It is expected that steel mills will 
be operating at 75 per cent capacity through November. 


DOWN. The recent recession may have hit corporations 
harder than it did individuals, Individual income and employ- 
ment taxes rose to $47.2 billion, a gain of $0.6 billion over the 
preceding year. This increase, however, together with a slight 
increase in excise tax collections, was not sufficient to offset the 
decrease of almost $1 billion in corporation income and profits 
tax collections which dropped to $20.5 billion for the year. 

Total internal revenue collections for the fiscal year 1958 
amounted to $80 billion—slightly below the all-time high of 
$80.2 billion collected last year. 
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Manufacturing UP. Average weekly earnings in manufacturing continued up- 
ward, There has been a steady rise from January, 1958, as 

Wages and shown by the following tabulation: January, $81.66; February, 

Hours $80.64; March, $81.45; April, $80.81; May, $82.04; June, $83.10 
(the first 1958 month to pass the high of 1957); July, $83.50; 
August, $84.35; and September, $85.17. In spite of the reces- 
sion, average weekly earnings in manufacturing for the year 
1958 will be slightly higher than any preceeding year on record. 
The 1958 average is likely to be $82.55. For 1957 it was $82.39; 
for 1956, $79.99; for 1955, $76.52; and for 1954, $71.86. In Sep- 
tember of 1957 the work week dropped under 40 hours and has 
remained just percentage points under that figure for the last 
few months of the year, although in January, February, March, 
April and May of this year, the work week was shortened to 
38 and 39 hours. The average work week for 1958 will be a 
fraction over 39 hours, which compares favorably with 1957. 
Average hourly increases are reflected because of the short 
work week and a rise in weekly earnings. 
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Stock DOWN. There has been considerable activity in stock prices 
all through the month of November, with sharp drops in the 
Prices latter part. 

Yields on intermediate- and long-term Treasury bonds were 
generally stable from mid-October to mid-November while 
those on corporate and state and local government securities 
declined slightly. Yields on short-term Treasury issues declined 
substantially in late October but subsequently rose in response 
to a Treasury cash offering of $3 billion of June tax bills. Fed- 
eral Reserve discount rates were raised from 2 to 2% per cent, 
bringing them into closer alignment with money market rates. 


New corporate security offerings in the third quarter of 1958 
amounted to more than $2.9 billion. Issues for new money 
purposes are slightly below issues for new money purposes of 
the first nine months of 1957. Total security offerings amounted 
to $9.2 billion for the first nine manths of 1958 compared with 
$9.8 billion for the same period of 1957. One of the largest 
offerings of this period is that of Sears Roebuck debentures— 


$350 million. 


UP. Spending for new construction is expected to total $48.8 
billion this year; and spending for new construction is ex- 
pected to exceed $50 billion in 1959, with public expenditures 
providing the major part of the 1959 expansion. 


Hours 
MANUFACTURING HOURS & EARNINGS 

175 2.20 52 
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or Relations 


Decisions of Courts and 
Administrative Agencies 


A union had the right to picket a common carrier which 
performed the services usually performed by a struck primary 
employer.—The NLRB recently applied the “ally” doctrine to 
a common carrier. The “ally” doctrine makes a primary employer 
of one who assumes the performance of services usually per- 
formed by the primary employer. Thus a union has the right 
to strike or picket an “ally.” In this case the picketing of trucking 
companies which delivered beer for three struck beer distributors 
was held lawful since (1) the trucking companies became 
“allies” or primary employers themselves by assuming the usual 
duties of the distributors and (2) there is no prohibition against 
picketing common carriers who are primary employers. Picket- 
ing of the trucks as they made their deliveries was permissible 
in the absence of evidence that the pickets attempted to influence 
secondary employees. 


The fact that common carriers were involved in this case 
is significant. The NLRB General Counsel and the charging 
party contended that this was not an “ally” situation since the 
truckers had the obligation as common carriers not to refuse to 
make the deliveries involved under the Interstate Commerce Act 
and/or the Motor Transportation Code of Oregon and/or the 
common law. However, the majority of the Board did not agree. 
—Teamsters, Local 324, 5 CCH Lasor Law Reports (4th Ed.), 


{ 55,856. 


It was lawful for an employer to deny a union’s request for 
information concerning the payment of bonuses to employees 
for conduct beyond the call of duty.—A union, in preparation 
for entering into contract negotiations, had requested informa- 
tion dealing with the employer’s practice of granting bonus 
payments. The NLRB held that the employer's refusal to supply 
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this information amounted to an unlawful refusal to bargain. 
The Fifth Circuit, however, reversed the NLRB and held that 
the union was lawfully denied private information on the pay- 
ment of bonuses. It noted that the bonuses were not paid publicly 
to employees as part of their compensation, but were paid 
privately to a few as a “bounty or reward for actions, attitudes 
or conduct beyond the call of duty and having no connection with 
or relevancy to bargaining.” 


The court also observed that there were no bargaining 
sessions going on when the information was requested and that 
it was evident that the union’s request was made for the purpose 
of embarrassing the employer and creating dissatisfaction among 
the employees.—NLRB v. Winter Garden Citrus Products Co- 
Operative, 35 Lapor Cases € 71,940. 


The restitution of dues and fees paid by employees was not 
required where a union-security contract was invalid solely be- 
cause the union was noncomplying.—The NLRB recently declared 
unanimously that the restitution remedy established in the 
Brown-Olds case, 115 NLRB 594, should not be applied where 
the union-security contract was only technically defective. Thus, 
restitution of dues and fees paid by employees was not required 
where the contract was invalid solely because the union had not 
complied with the report and affidavit provisions of the National 
Labor Relations Act within the 12-month period preceding the 
contract's execution. 


The Board conceded that the noncompliance was a serious 
matter which made the contract invalid, but noted that the con- 
tract itseif did not exceed the permissible limits of union security 
under the act as had the contract involved in the Brown-Olds 
case. The latter case involved a “bald” closed shop contract.— 
Ostrowski et al., d. b. a. Philadelphia Woodwork Company, 5 CCH 
Lapor Law Reports (4th Ed.), 55,824. 


Under the Railway Labor Act the jurisdiction of a system 
board of adjustment does not extend to an employee's claim that 
a union wrongfully caused his discharge.—An airline employee 
brought suit in a federal district court ‘> Delaware after a system 
board had denied his claim that a union unlawfully sought his 
discharge. The court declared that under the Railway Labor 
Act the exclusive jurisdiction of a system board of adjustment, 
established by a contract between an air carrier and a union, 
does not extend to the employee's claim against the union. The 


Labor Relations 


court said that the system board’s jurisdiction is limited to dis- 
putes between an employer and his employees, and does not 
include disputes between an employee and his union. No agree- 
ment of the parties can extend the system board’s authority even 
though the dispute involves the application or interpretation of 
a collective bargaining agreement. The court added that these 
principles are equally applicable in regard to railroad employees 
covered by Title I of the act and to air carrier employees covered 
by Title IT. 


The court noted that it did not have jurisdiction in the 
employee's suit to the extent that it alleged merely negligence 
or breach of contract, but the employee was granted permission 
to amend his complaint to allege that the union had violated its 
duty under the act by discriminating against him in the adminis- 
tration of its contract—Brady v. Trans World Airlines, Inc., 35 
Lapor Cases § 71,914. 2 


An employer's referral of job applicants to a union for mem- 
bership applications did not constitute the giving of illegal 
support to the union.—Upon learning that an employer was 
planning to commence operations at a newly acquired plant, the 
union which currently represented employees at two existing 
plants informed the employer that it expected to be the repre- 
sentative of the employees at the new plant. The employer, which 
relied on this information and desired to maintain good relations 
with the union, advised job applicants at the new plant to go 
to this union and discuss applications for membership in the 
union. It was the NLRB’s conclusion that these referrals amounted 
to illegal support of a labor organization. 


The Ninth Circuit did not agree with the Board. The court 
declared that the employer had a right to show a preference 
among the three labor unions competing for representation of 
its employees and that such conduct was lawful in the absence 
of any restraint or economic coercion of the employees.—NLRB 
v. Englander Company, Inc., 35 Lasor Cases § 71,884. 


The discharge of an employee for dues delinquency was 
illegal where the “causative factor” for the delinquency was his 
refusal to pay a fine for nonattendance at a union meeting.—An 
employee had refused to pay a fine assessed against him for his 
failure to attend a union meeting. Subsequently the employee 
was laid off and the union refused to honor his request for the 
customary withdrawal card which would have entitled him to 
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a waiver of dues payments for the duration of his layoff. When 
the employee returned to work the union demanded his discharge 
for failure to pay back dues covering the five-month layoff 
period. No mention was made of the fines. 


It was noted by the NLRB that the National Labor Rela- 
tions Act requires that dues charged under union-security con- 
tracts be applied to all members alike, and that if any distinction 
is made it should be based upon reasonable general employee 
classifications. The Board concluded that a classification of 
employees based upon the failure to pay fines is not a reasonable 
one. It added that when the obligation to pay back dues depends 
on whether a member attends union meetings, that type of charge 
is not one that is uniformly applied.—National Automotive Fibres, 
Inc., 5 CCH Lapor Law Reports (4th Ed.), § 55,792. 


The NLRA does not bar a state court from punishing an 
employer for “blacklisting” an employee.—The Oklahoma Supreme 
Court recently held that exclusive jurisdiction of the NLRB 
to remedy unfair labor practices affecting interstate commerce 
does not bar a state court from imposing criminal penalties and 
awarding damages against an employer for “blacklisting” an 
employee in violation of state law. The court declared that even 
if the conduct prohibited by the state law also constitutes an 


unfair labor practice under the NLRA, a state court may enforce 
the state law by means of criminal penalties and damages. 


The court found no provisions or suggestions in the NLRA 
which would indicate that it was meant by Congress to provide 
exclusive jurisdiction over all actions which might in some 
manner involve labor relations. Since the NLRA provides no 
remedy for damages in cases of tortious conduct in violation of 
state statutes on subjects such as “blacklisting,” and other prac- 
tices prohibited by the public policy of a state, but only for 
reinstatement and back pay in cases of unfair labor practices, 
remedies such as suits for damages for violation of state statutes 
have not been eliminated by the federal law.—Pierce v. Otis Eleva- 
tor Company, 35 Lasor Cases § 71,920. 


Workers who engaged in an unfair labor practice strike 
were subject to lawful discharge where their union had agreed 
not to strike over grievances until after it had exhausted the 
grievance procedure, which could have been completed in about 
five days.—In a union contract the union agreed not to strike 
over grievances, including discharges, until after it had exhausted 
the contractual grievance procedure. Union workers subsequently 
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struck to protest the discriminatory discharge of a fellow employee 
instead of using the contractual grievance procedure, which could 
have been completed in about five days. The NLRB ruled that 
the workers could be lawfully discharged by the employer. 


This case was distinguished from Mastro Plastics Corporation 
v. NLRB, 29 Lapor Cases § 69,779, where the United States 
Supreme Court held that in the absence of an explicit contractual 
provision to. the contrary, a no-strike clause in a contract did not 
constitute a waiver of employees’ right to strike in resistance 
to an employer's unfair labor practices. In the instant case the 
union was merely agreeing to suspend any strike action over a 
grievance for a period of five days.—Mid-West Metallic Products, 
Inc., 5 CCH Lapor Law Reports (4th Ed.), § 55,779. 


NLRB Cannot Decline Jurisdiction 
Over Hotel Industry as Class 


The United States Supreme Court has 
just ruled that the NLRB has no power to 
decline jurisdiction over the hotel industry 
as a whole. This ruling, which shattered 
a long-standing policy of the NLRB, was 
handed down in Hotel Employees Local 255 
v. Leedon, 36 Lapor Cases § 65,023. 


The Supreme Court did not write an 
opinion in rendering this decision, which is 
of vital importance to the hotel industry. 
It merely stated that the Board’s long- 
standing policy to decline jurisdiction over 
that industry as a class “is contrary to the 
principles expressed in Office Employees v. 
Labor Board, 353 U. S. 313, 318-320 [32 
Lapor Cases § 70,675].” In the latter case 
the Court had declared that the Board's 
uniform declination of jurisdiction over 
unions as employers was contrary to the 
intent of Congress and constituted arbitrary 
action beyond the Board’s power. The 
Court concluded that those principles also 
preclude the Board from declining juris- 
diction over the hotel industry as a class. 


Jurisdictional Problems 
Receive NLRB’s Attention 


The National Labor Relations Board has 
dealt with jurisdictional problems in five 
cases since the inception of the new NLRB 
jurisdictional standards (discussed in last 
month’s issue of the JourNaAL). In one of 
these cases, which can have far-reaching 
implications (Tropicana Products, Inc., 5 
CCH Lapor Law Reports (4th Ed.), 
4 55,858), the Board declared that it will 


assert its jurisdiction in any case where 
“an employer has refused, upon reasonable 
request by Board agents, to provide the 
Board or its agents with information rele- 
vant to the Board’s jurisdictional determi- 
nations, where the record developed at a 
hearing demonstrates the Board's 
statutory jurisdiction, irrespective of whether 
the record demonstrates that the Employer's 
operations satisfy the Board’s jurisdictional 
standards.” 

The above statement indicates that the 
Board will not use its subpoena power in 
order to obtain evidence from which to 
ascertain whether its jurisdictional standards 
are met. The Board noted that in many 
situations, notably representation proceed- 
ings, time is of the essence if the processes 
of the Board are to be effective. The sub- 
poena procedure customarily involves con- 
siderable delay, thus reducing the usefulness 
of the Board’s processes. On the authority 
of this case, employers can no longer stand 
by idly when the NLRB requests informa- 
tion which will enable application of its 
jurisdictional tests, but must cooperate with 
Board officials under penalty of being hauled 
before the Board even though the employer's 
gross annual dollar volume of business might 
not meet the Board's jurisdictional stand- 
ards. It remains to be seen whether the 
Board will limit application of this rule to 
cases where employers are seeking to delay 
Board processes by an uncooperative atti- 
tude. As broadly stated, however, the rule 
leaves unanswered the question of whether 
or not the Board will apply this rule where 
a small employer, whose business operations 
do not meet the standards, refuses to co- 
operate in order to get his case heard by the 


Board. (Continued on page 952) 
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Picketing and the First Amendment: 
“Full Circle” and “Formal Surrender” 


By BERNARD L. SAMOFF 


There are serious doubts concerning the allowable limits of 
picketing. An important Supreme Court decision rendered in 
1957 upheld a state injunction against picketing. The author 
analyzes that decision and others handed down by the Court 


in the past. 


in the Philadelphia office of the NLRB. 


He is Chief Labor Management Relations Examiner 


The views expressed 


herein are those of the author and must not be taken as the 
official pronouncement of the NLRB or its General Counsel. 


ISSENTING Justice Douglas, joined 

by Chief Justice Warren and Justice 
Black in the most recent Supreme Court 
decision upholding a state injunction against 
picketing, characterized the majority opin- 
ion by saying: “The Court has now come 
full circle. Today, the Court signs 
the formal surrender.”’ A less extravagant 
conclusion, based upon review of Supreme 
Court picketing cases since Thornhill? was 
expressed by Professor Albion Guilford 
Taylor when he observed that “while the 
Thornhill doctrine, which placed peaceful 
picketing in the category of Jegal behavior 
protected by the constitutional right of 
free speech, is still fundamentally accepted 


by the Supreme Court one must 
finally conclude that picketing in America 
today has less chance of being permitted 
by the courts than it had thirty years ago.” * 

This paper undertakes to survey and dis- 
cuss briefly the Supreme Court decisions 
before and after Thornhill in order to 
evaluate Justice Douglas’ “full circle” and 
“formal surrender” opinion, In addition, 
some consideration will be given to the 
impact of the Taft-Hartley Act and the 
Supreme Court’s pre-emption decisions as 
they bear upon constitutionally protected 
picketing. The paper concludes with some 
personal observations about the constitu- 
tional status of picketing today. 


1 International Brotherhood of Teamsters, 
Local 695 (AFL) v. Vogt, 32 Lapor Cases 
€ 70.770. 354 U. S. 284 (1957), aff'g 29 LaBor 
CASES € 69,747, 270 Wis. 315, 74 N. W. (2d) 749 


(1956). 
Picketing 


2? Thornhill v. Alabama, 2 LABOR CASES 
© 17,059, 310 U. S. 88 (1940). 

* Albion Guilford Taylor, 
Supreme Court (privately printed, 


Labor and the 
1957), pp. 


Picketing Prior to 1937 

Picketing was generally considered un- 
lawful by the courts in the early part of 
this century. The legality of picketing did 
not then depend upon its purpose or its 
method. Picketing was neither justified be- 
cause the strikers were trying to raise their 
wages nor condemned primarily because 
it happened to be picketing by nonem- 
ployees or “strangers.” Neither violence, 
whether absent or present, nor the number 
of pickets determined the legality of picket- 
ing. All picketing, with few exceptions and 
without reference to its many forms and 
characteristics, was usually considered a 
tort and, therefore, unlawful. However, by 
the beginning of the 1930’s the courts began 
to differentiate between picketing which was 
peaceful and that which was not, and be- 
tween employee and nonemployee picketing. 
Peaceful picketing of employees was accorded 
a legal status. It is presumed that in addi- 
tion to other factors the judicial view changed 
because of a phrase in Section 20 of the 
Clayton Act of 1914 which forbade the 
use of a restraining order prohibiting any 
person or persons “from peacefully per- 
suading any person to work to abstain 
from working.” 

Two Supreme Court decisions in 1921 
helped to clarify to some degree the legal 
uncertainties surrounding picketing. In Traux 
v. Corrigan,* Chief Justice Taft held that mass 
picketing was in conflict with the consti- 
tutional guarantees of liberty and property. 
The Court did not recognize picketing as 
embraced within speech* in its first con- 
sideration of picketing and constitutional 
liberties protected from state interference 
through the Fourteenth Amendment. In- 
stead, the Court invalidated an Arizona 
anti-injunction statute which prevented the 
employer from securing an injunction against 
picketing conducted by a union of restaurant 
workers and former employees. Contrary 
to the Arizona Supreme Court, which 
found peaceful picketing for a lawful pur- 
pose, the Court found no “lawful persuasion 
or inducing” but a clearly unlawful invasion 
of property rights. “Here,” observed Chief 
Justice Taft, “is a direct invasion of ordi- 
nary business and property rights of a 
person, unlawful when committed by any- 


one, and remediable because of its other- 
wise irreparable character by equitable 
process.”* The Court reasoned that if the 
Arizona statute purported to withdraw all 
remedies for the picketing (wrong), it 
violated the due process clause of the 
Fourteenth Amendment, and that if it 
merely withdrew the equitable remedy, 
there was a denial of equal protection of 
the laws. In his dissenting opinion, which 
is now one of the classics of labor law, 
Justice Brandeis focused attention upon the 
rights of private property and of picketing: 


“The employer has a legal right 
to carry on his business for profit... . 
This right be it called liberty or 
property—has value, and he who interferes 
with the right without cause renders him- 
self liable. But for cause the right may 
be interfered with and even be destroyed. 
Such cause exists when, in the pursuit of 
an equal right to further their several in- 
terests, his competitors make inroads upon 
his trade, or when suppliers of merchandise 
or of labor make inroads upon his profits.” 

Notwithstanding the sweeping views of 
the majority in Traux, the Court, also in 
1921 but earlier in its term, defined “peace- 
ful picketing” and prescribed conditions 
under which it might be considered legal. 
In American Steel Foundaries* Chief Justice 
Taft held that peaceful picketing had to 
do (1) with the number of picketers, “one 
representative for each point of ingress and 
egress”; (2) with the place of picketing, 
specifying that the employer should not 
be obstructed in access to his place of 
business; and (3) with the behavior of the 
picketers, “persistence or dogging” 
being condemned as well as “abusive, li- 
belous or threatening” language.* 


The American Steel Foundaries case be- 
came the prevailing guide as to the legality 
of picketing for the next 16 years. From 
1921 to 1937 it was generally thought that 
picketing could be forbidden or restrained 
in instances where the pattern of behavior 
failed to conform to the specifications laid 
down in the afore-mentioned case. How- 
ever, this judicial approach was altered by 
the passage of the Norris-LaGuardia Act 
of 1932 which gave Congressional approval 
to peaceful picketing. Many states en- 


4257 U. S. 312 (1921). 

5 Freedom of speech was not absorbed under 
the Fourteenth Amendment as a limitation on 
state power until Gitlow v. New York, 268 U. S. 
652 (1925). 

* 257 U. S., at p. 335. 

t American Steel Foundaries Company v. Tri- 
City Central Trades Council, 257 U. S. 184 


(1921). 
890 


* While the Court did not, in either Trauzx or 
American Steel Foundaries, draw any legal con- 
clusions from the fact that in the former case 
nonemployée or former employees picketed 
while in the latter case only employees picketed. 
this distinction becomes significant in later 
cases. 
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acted “little Norris-LaGuardia acts,” and 
peaceful picketing was specifically legalized 
under a Wisconsin statute. Courts began 
to find that one of the aims of picketing 
Was an aspect of communication. 


This view came to the fore in the Senn 
case® where the Supreme Court held that 
the due process clause of the Fourteenth 
Amendment did not forbid Wisconsin from 
authorizing peaceful stranger picketing by 
a union that was attempting to anionize 
employees and to induce their employer 
to refrain from working in his own busi- 
ness. While Justice Brandeis’ majority 
opinion (5 to 4) did not indicate speci- 
fically that picketing was a form of con- 
stitutionally guaranteed freedom of speech, 
he did say that “members of a union might, 
without special statutory authorization by 
a State, make known the facts of a labor 
dispute, for freedom of speech is guaran- 
teed by the Federal Constitution.” ” Justice 
Butler, speaking for the dissenting “Quads,” 
concluded that the Wisconsin act was re- 
pugnant to due process and equal protection 
and that “peaceful picketing for unlawiul 
purposes are beyond any lawful sanction.” 
It is interesting to note that the picketing 
in Senn was in support of a closed shop 
and that the pickets were nonemployees. 


From Thornhill to ‘Full Circle’’ 


Thornhill, cited above, is, of course, a land- 


mark in labor law relating to picketing.” In 


essence, the issue was whether or not the 
Alabama statute, under which peaceful 
picketing had been enjoined, conflicted with 
the guarantee of free speech in the First 
Amendment as assimilated by the due 
process clause of the Fourteenth Amend- 
ment. In his majority opinion, Justice 
Murphy held that a statute which prevents 
the peaceful dissemination of facts con- 
cerning a labor dispute is in violation of 
the freedom of speech guaranteed in the 
Constitution. He made it clear that a state 
may pass a law which is intended to pre- 
vent violence and breaches of the peace, 
but he emphasized that labor has the lawful 
right to discuss grievances and present its 
demands upon employers before the public 
under its free-speech right. Justice Murphy 


described peaceful and expository picketing, 
the sort of picketing declared unlawful by 
the Alabama statute, in these words: 


“Section 3448 has been applied by the 
State courts so as to prohibit a single in- 
dividual from walking slowly and peace- 
fully back and forth on the public sidewalk 
in front of the premises of the employer, 
without speaking to anyone, carrying a 
sign or placard on a staff above his head 
stating only the fact the employer did not 
employ union men affiliated with the Ameri- 
can Federation of Labor; the purpose of 
the described activity was concededly to 
advise customers and prospective customers 
of the relationship existing between the em- 
ployer and its employees and thereby to 
induce such customers not to patronize the 
employer.” 

Thornhill assimilated picketing to com- 
munication of ideas constitutionally protected 
by the First and Fourteenth Amendments. 
This doctrine embraced unequivocally the 
clear and present danger test.” It held that 
resulting inconvenience and economic loss 
from labor picketing would not overcome, 
by and in themselves, the clear and present 
danger standards which otherwise must first 
be met before prescribing the exercise of 
fundamental First Amendment guarantees. 
Thornhill raised picketing as a means of 
freedom of expression to a “preferred” po- 
sition—a pedestal from which it was toppled 
slowly, particularly after the deaths of Jus- 
tices Murphy and Rutledge in 1949. 


The Thornhill decision was a notice to all 
states that henceforth they were not to 
legislate against peaceful picketing “whether 
engaged in singly or in numbers,” whether 
it occurred on company property or on the 
public highway, and whether it inconven- 
ienced the employer. The states were to 
consider such peaceful picketing a medium 
of communication, with constitutional rights 
comparable to those enjoyed by advertisers 
who inform through billboards, newspapers 
and radio.” 


In its Thornhill decision the Supreme 
Court placed picketing on a lofty plane. It 
had gone far in denying to a state, in keep- 
ing with local legislative desires, the power 
to regulate picketing. For many this was 


* Senn v. Tile Layers Protective Union, 1 
LABOR CASES { 17,023, 301 U. S. 468 (1937). 

” 301 U. S., at p. 478. 

™ By this date the Court had already recog- 
nized that the right of workers to organize a 
union was a fundamental right protected by 
the First Amendment (NLRB v. Jones & Laugh- 
lin Steel Corporation, 1 LABOR CASES { 17,017, 
301 U. S. 1 (1937)). : 


Picketi 


= First enunciated in Schenck v. U. 
U. S. 47 (1919). 

8 Thornhill was affirmed in another decision 
issued on the same day (John Carlson v. The 
People of the State of California, 2 Lapor 
CASES { 17,060, 310 U. S. 106 (1940)). 
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not only an incalculable blow against states’ 
rights but also a’ shielding of picketing by 
erecting a preferred constitutional barrier 
virtually impenetrable by statutory or ju- 
dicial action. ‘However, it was not long 
before a countervailing reaction appeared. 
A substantial number of state legislatures 
and courts were hostile to Thornhill, which 
to them manifested a zeal—if not an ob- 
session—to raise picketing as free speech 
to the highest constitutional plane. While 
state antipicketing legislation was not un- 
expected, few people thought that the Court 
would weaken Thornhill during its next 
(1941) term. This it allegedly accomplished 
in the eyes of dissenting ,Justices Black, 
Douglas and Reed. 

The Milk Wagon™ and Swing ™ decisions 
were issued on the same day in 194] but 
with different results. In the former a 
state injunction against all picketing was 
sustained because of violence. This was 
challenged by the union as an infringement 
of the freedom of speech. In answer to 


the question of “whether a state can choose 
to authorize its courts to enjoin acts of 
picketing in themselves peaceful when they 
are enmeshed with contemporaneously vio- 
lent conduct which is concededly outlawed,” 
Justice Frankfurter affirmed the injunction 


because the picketing was entangled with 
violence. The majority specifically affirmed 
the Thornhill and Carlson decisions, but dis- 
tinguished the circumstances in the Milk 
Wason case. The ardent desire of Justice 
Frankfurter to allow states a large degree 
of “autonomy in legislation pertaining to 
picketing is reflected in this excerpt from 
his concluding paragraph: 


“If the people of Illinois desire to with- 
draw the use of the injunction in labor 
controversies the democratic process for 
legislative reform is at their disposal. .. . 
Just because these industrial conflicts raise 
anxious difficulties, it is most important 
for us not to intrude into the realm of 
policy making by reading our own notions 
into the Constitution.” 


The minority Justices Black, Douglas, and 
Reed were caustic in their reply, saying 
that “if picketing is prohibited here, the 
right maintained in Thornhill v. Alabama 
collapses on the first attack.” They held 
that the remedy for the violences lies “in 


the maintenance of order, not in the denial 
of free speech.” 


In the Swing case, a union resorted to 
nonemployee picketing when it was un- 
successful in organizing Swing’s beauty par- 
lor employees. The Supreme Court construed 
the Illinois Supreme Court's affirmation of 
the permanent injunction as an explicit 
avowal that “peaceful persuasion was for- 
bidden in this case because those who were 
enjoined were not in Swing’s employ.” Since 
the injunction rested upon the view that 
picketing could be prohibited unless the 
employer’s own employees are in contro- 
versy with him, Justice Frankfurter stated: 


“Such a ban of free communication is 
inconsistent with the guarantee of freedom 
of speech. A state cannot exclude 
workingmen from peacefully exercising the 
right of free communication by drawing 
the circle of economic competition between 
employers and workers so small as to con- 
tain only an employer and those directly 
employed by him. The interdependence of 
economic interests of all engaged in the 
same industry has become commonplace.” 


Justice Roberts dissented, the Chief Jus- 
tice concurring with him, on two grounds: 
(1) The libels and violence should have 
resulted in the same treatment meted out 
in the Milk Wagon case. (2) Illinois should 
be accorded the right to impose limitations 
upon picketing and to forbid stranger pick- 
eting, even if peaceful. 


Swing etched deeply the constitutional im- 
munity accorded peaceful picketing. While 
Thornhill sustained the view that a majority 
union could picket lawfully, Swing went fur- 
ther in holding that a union which repre- 
sented mone of the employees could picket 
lawfully.“ As the issue reached the Court 
it involved an injunction interdicting pure 
communication, unaffected and untrammelled 
by any of the coercive aspects of picketing. 
The sole basis for the injunction was the 
fact that the pickets were not employed 
by the employer. Here the Court recog- 
nized the economic interdependence of workers 
engaged in similar work, and endorsed the 
means of picketing-as-speech to accom- 
plish the union’s objective. Swing un- 
doubtedly marked the highwater point of 
constitutionally protected picketing. 


14 Milk Wagon Drivers Union of Chicago, Local 
753 v. Meadowmoor Dairies, 3 LABOR CASES 
¢ 51,111, 312 U. S. 287 (1941). 

% AFL v. Swing, 3 LaBor CAsES § 51,112, 312 
U. S. 321 (1941). 


" This was consistent with Section 13(c) of 
the Norris-LaGuardia Act which defined ‘‘la- 
bor dispute’’ as being one ‘‘whether or not 
the disputants stand in the proximate relation 
of employer and employee.’’ Of course, the 
federal law did not apply because this was a 
state court injunction. 
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However, soon it became evident that 
the “broad pronouncements, but not the 
specific holdings” of Thornhill had to yield 
“to the impact of facts unforeseen,” for 
cases reached the Court in which a state 
had designed a remedy to meet a specific 
situation in order to accomplish a particular 
objective. These cases made it clear that 
picketing, even though peaceful, involved 
more than mere communication of ideas 
and, thus, could not be immunized from 
state regulation. Two cases” were de- 
cided by the Court on the same day in 
1942. They required the Court to review 
on constitutional grounds a choice made 
by two states between competing interests 
of unions, employers, their employees and 
the public. 


In Ritter’s Cafe, Texas had enjoined, as 
a violation of its antitrust law, picketing 
of a restaurant by unions to bring pres- 
sure on its owner who had employed a 
nonunion contractor to build his house. 
Factually it is important to note that it 
was the Carpenters union, not the Hotel 
and Restaurant Workers union represent- 
ing the owner’s employees, which picketed 
the restaurant in support of its dispute with 
the contractor. These circumstances indi- 
cate that the picketing Carpenters were en- 
gaged in a secondary boycott. Thus the ques- 
tion posed to the Supreme Court was whether 
Texas could confine peaceful picketing only 
to establishments having a direct industrial 
connection with the dispute. Justice Frank- 
furter, for the majority, concluded that 
Texas had such power consistent with the 
Fourteenth Amendment because “recog- 
nition of peaceful picketing as an exercise 
of free speech does not imply that the 
states must be without power to confine 
the sphere of communication to that di- 
rectly related to the dispute.” Accordingly, 
“Texas has deemed it desirable to insulate 
from the dispute an establishment which 
industrially has no connection with the 
dispute,” and the Fourteenth Amendment 
does not prohibit Texas “from drawing 
this line in ‘confining the area of unre- 
stricted industrial warfare.” In the ma- 
jority’s view this type of picketing had 
little to do with communication. 


Minority Justices Black, Douglas, Mur- 
phy and Reed emphasized that this was 
a case of peaceful picketing; the banners 
were truthful, and Texas had no law against 
picketing as such. They failed to see the 


distinction between this case and Swing, 
and concluded that the decision “withdraws 
federal constitutional protection from the 
freedom of workers outside an industry to 
State their side of a labor controversy by 
picketing.” 

In a very narrow decision the Supreme 
Court held in Woh] that because of the im- 
possibility of otherwise publicizing a legiti- 
mate union grievance and because of the 
slight effect on “strangers” to the dispute, 
a state could not prohibit constitutionally 
a union from picketing bakeries in its efforts 
to have independent peddlers, buying from 
bakers and selling to small stores, conform 
to certain union requests. The narrow 
question presented to the Court was whether 
the conduct involved was a “labor dispute” 
under New York’s anti-injunction statute. 
The Court answered the question by de- 
claring that one need not be in a “labor 
dispute” to have a lawful right to express 
a grievance in a labor matter “by publi- 
cation unattended by violence, coercion, or 
conduct otherwise unlawful and coercive.” 
Without mentioning Ritter’s Cafe, Justice 
Jackson, speaking for the Court, indi- 
cated that while “a state is not required 
to tolerate in all places and all circumstances 
even peaceful picketing by an individual,” 
the union could not publicize their dispute 
with Wohl except by picketing at the 
premises of secondary employers. Thus 
picketing under the special circumstances 
present in the Woh/ case was accorded con- 
stitutional protection. 

The now famous concurring opinion of 
Justice Douglas is unexplainable since it 
Was not necessary for the basic holding. 
While the Wohl case affirmed the consti- 
tutional protection given picketing in Thorn- 
hill and Swing, the opponents of this view 
achieved an important moral victory in view 
of this language from the concurring opinion : 

“Picketing by an organized group is 
more than free speech, since it involves 
patrol of a particular locality and since 
the very presence of a picket line may 
induce action of one kind or another, quite 
irrespective of the nature of the ideas which 
are being disseminated. Hence those as- 
pects of picketing make it the subject of 
restrictive regulation.” 

Ritter’s Cafe and Wohl, while not ques- 
tioning the basic holding of Thornhill, dem- 
onstrated the Court’s growing awareness 


% Carpenters and Joiners Union of America, 
Local 213 v. Ritter’s Cafe, 5 LABOR CASES 
"51,137, 315 U. S. 722 (1942); Bakery and 
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Pastry Drivers v. Wohl, 5 LABOR CASES { 51,136, 
315 U. S. 769 (1942). 


that these cases involved more than free 
speech. What the Court was being asked 
to review was the balance or accommoda- 
tion drawn by the states between picketing 
that involved more than publicity and the 
competing interests of state policy.” 


As we entered the fifth decade of this 
century, much diversity of opinion existed 
regarding the constitutional status of pick- 
eting.” While Thornhill, Swing and Wohl 
had established the constitutional expres- 
sion that picketing was a form of free 
speech protected under the Fourteenth 
Amendment against state prohibition, there 
were occasional glimmers suggesting less 
than absolute immunity. By the time the 
Taft-Hartley, Act was passed on June 22, 
1947, a number of states had already limited 
the area in which peaceful picketing could 
be utilized. Public dissatisfaction with too 
many picket lines for objectives viewed 
inimical to the public interest appears to 
have been one of the pressures leading 
to passage of the act. It proscribed vari- 
ous kinds of picketing and strikes, both in 
respects to the means used and objects 
sought, even though the right to strike was 
specifically preserved in Section 13. When 
all of these factors were combined—state 
control of picketing, limitations and re- 
strictions upon picketing, and a gradual 
erosion of constitutionally protected free- 
dom of speech—we could expect further 
constitutionally sustained limitations upon 
picketing on the threshhold of the 1950's. 


In Giboney™ we have a marked illustration 
of the Court’s trend to permit individual 
states to limit peaceful picketing in a va- 
riety of ways, so long as the limitations 
were not blanket prohibitions against all 
picketing. In this instance, a 1939 antitrade- 
restraint law enacted in Missouri provided 
the legal barrier to peaceful picketing. Here 
the union sought, through secondary action, 
to force retail nonunion ice peddlers to 
join the union. It requested wholesale ice 
dealers to refrain from selling to peddlers 
who failed to join the union. The union’s 
apparent objective—a traditional one sought 


by all unions—was to standardize and regu- 
late the earnings and working conditions 
of the nonunion peddlers, since the union 
already represented about 160 of the 200 
ice peddlers. Inasmuch as the union’s direct 
picketing of these peddlers would have been 
futile, it requested wholesale ice dealers 
to refrain from selling to peddlers who 
failed to join the union. Either because 
of the union’s threat to picket or for their 
own economic reasons, most of the whole- 
sale ice dealers agreed to boycott nonunion 
peddlers. However, Empire refused to ac- 
cede and, consequently, the union picketed 
its premises. Since about 85 per cent of 
the truck drivers employed by Empire's 
customers were union members, they re- 
fused to cross the picket line. There was 
no violence and the union's placards were 
truthful. As a result of the picketing, 
Empire’s business was reduced substan- 
tially. Empire obtained an injunction from 
a lower Missouri court on the ground that 
the demand of the union, followed by its 
picketing, violate the state’s law forbidding 
combinations in restraint of trade; this was 
affirmed by the state supreme court. 


This case posed a neat question of recon- 
ciling conflicting public goals. On the one 
hand we had the union’s nonviolent and 
truthful secondary picketing designed to 
accomplish a generally acceptable economic 
objective, and on the other hand we had 
Empire's lawful right to conduct its busi- 
ness free from coercive picketing. How 
did the Supreme Court resolve the com- 
peting interests? 


The first question raised by the Court 
was whether a state might set limits of 
permissible conduct, such as peaceful pick- 
eting, without encroaching upon the con- 
stitutional right of free speech. The unanimous 
opinion delivered by Justice Black left it 
to the states to decide which public goal 
would prevail. 


“Neither Thornhill nor Carlson . . . sup- 
ports the contention that conduct otherwise 
unlawful is always immune from state regu- 


% In Cafeteria Employees Union, Local 302 v. 
Angelos, 7 LABOR CASES { 51,167, 320 U. S. 293 
(1943), the Court reviewed an injunction against 
a union's picketing of a restaurant, operated by 
the owners without any employees. The state 
court injunction was sustained in New York on 
the alternate grounds of no ‘“‘labor dispute’’ or 
“untruthful placards."’ In a brief opinion, the 
Supreme Court held that the ‘‘abuses’’ did not 
warrant an injunction against all picketing, and 
Swing governed the alternate ground. 

Merrick E. Dodd, ‘‘Picketing and Free 
Speech,”” 56 Harvard Law Review 513 (1942): 
Charles O. Gregory ‘Peaceful Picketing and 


Freedom of Speech.’ 26 American Bar Associa- 
tion Journal 709 (1940); Ludwig Teller, ‘Pick- 
eting and Free Speech,” 56 Harvard Law 
Review 180, 532: Archibald Cox, ‘‘Influence of 
Mr. Justice Murphy on Labor Law,"’ 48 Michi- 
gan Law Review 767 (1950). For additional 
articles discussing this subject see Guy Farmer 
and Charles G. Williamson, Jr., ‘‘Picketing and 
the Injunctive Power of State Courts—From 
Thornhill to Vogt,"’ 35 University of Detroit Law 
Journal 431, 432 (April, 1958). 

* Giboney v. Empire Storage and Ice Com- 
— 16 LaBor Cases { 65,062, 336 U. S. 490 

). 
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lations because an integral part of that con- 
duct is carried on by display of placards 
by peaceful picketing. In both these cases, 
this Court struck down statutes which banned 
all dissemination of information by people 
adjacent to certain premises, pointing out that 
statutes were so broad that they could not 
only be utilized to punish conduct plainly 
illegal but could also be applied to ban 
all truthful publications of the facts of a 
labor controversy. But in the Thornhill 
opinion the Court was careful to 
point out that it was within the province 
of states ‘to set the limits of permissible 
contest open to industrial combatants ‘ 


“ . nothing that was said in the 
Ritter opinion stands for the principle that 
speech and writings utilized as a part of con- 
duct engaged in only to break a valid 
antitrade-restraint law, render that course 
of conduct immune from state control.” 


The second question to be answered was 
whether a state had constitutional power 
to deal with combinations in restraint of 
trade, and to pass antitrade-restraint laws 
which constitutionally apply to combinations 
of union workers as well as combinations 
of businessmen.” Missouri could, said the 
Court, decide that such restraints of trade 
as the union imposed were against the 
interests of the public. It was concluded, 
therefore, that Missouri's power to govern 
in this field was “paramount” and _ that 
“nothing in the constitutional guaranties 
of speech or press compels a state to apply 
or not apply its antitrade-restraint law 
to groups of workers, businessmen or others.” 


A precedent had been set by Giboney that 
peaceful picketing might not be employed 
to compel employers to violate constitu- 


tional state laws.” It is noted that while 
Justice Black and Justice Douglas have re- 
peatedly expressed their high regard and 
preferred standing for the First Amend- 
ment, they acknowledged here that the 
First Amendment guaranties were not ab- 
solute. They, and the remaining Justices 
of the unanimous Court, recognized the 
traditional role of the state to regulate 
economic pressures and the give and take 
of economic competition. However, to pro- 
tect constitutional liberties the Court be- 


lieved that a state could not be permitted, 
under the guise of regulating economic com- 
petition, to prohibit free communication 
of ideas aimed at achieving a fundamental 
right otherwise constitutionally guaranteed 
—the right to organize. 


This point is reflected in Giboney where 
Justice Black embellished his opinion with 
certain safeguards. He framed the law and 
rule both carefully and conservatively. For 
example, the clear-and-present danger test 
was spelled out fully and applied painstak- 
ingly. The holding stressed that the success 
of the picketing would nullify a valid crimi- 
nal antitrust statute, the violation of which 
was a felony in Missouri. Justice Black 
was prepared to enjoin all picketing be- 
cause he found that the “immediate end” and 
the “sole” purpose of the picketing was part 
of an integrated course of unlawful conduct. 
Therefore, Missouri could enjoin picketing 
whose sole objective was nothing less than 
a clear danger imminent and immediate. 
To do otherwise would make a “dead letter” 
of the Missouri statute. 


Notwithstanding the careful delineation 
of the holding, Giboney marked a retreat 
from the preferred position accorded pick- 
eting. Implicit in the opinion is the view 
that the means used (secondary picketing) 
and objective sought (compulsory union 
membership of unwilling retail ice ped- 
dlers) could be interdicted by the state 
without violating the First Amendment. 
Here the Court was called upon to weigh 
and resolve two contrasting and competing 
goals. On the one hand the union sought 
to achieve wage standardization through 
the means of secondary picketing, and on 
the other hand the state sought to elimi- 
nate restraints of trade without excluding 
from its statutory ambit combinations of 
workers. It is commonly accepted that one 
of the principal aims and functions of 
unions is “to take wages out of competi- 
tion.” Implicit in the Clayton Act, federal 
and state laws, and numerous judicial deci- 
sions is public approval of this goal. In 
no case had the Court found that unions, 
without employer involvement, violated anti- 
trust laws where their objective was to 
establish uniform rates of pay. However, 


™ Empire elected to use Missouri's restraint- 
of-trade law instead of filing secondary boycott 
(Sec. 8(b)(4)(A)) charges with the NLRB. Ap- 
parently the union did not raise the question 
pre-emption. This contrasts with 

Weber v. Anheuser-Busch, 27 LABOR CASES 
1 69,064, 348 U. S. 468 (1955), where another 
Missouri employer obtained an _ injunction 
against a union under the same Missouri stat- 
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ute. However, this state court injunction was 
set aside by the Supreme Court on the ground 
that the Taft-Hartley Act had pre-empted the 
field and thus ousted the state. 
= Emanuel L. Gordon, ““Giboney: A Footnote 
." 36 Virginia Law Review 25 
David E. Pinsky. ‘‘Picketing as Free 
Speech,"’ 98 University of Pennsylvania Law Re- 
view 545 (1950). 


the element of nonviolent picketing com- 
plicated the choice confronting the Court 
in Giboney. The twin issues of the conflict- 
ing goals and picketing were resolved by 
the Court when it decided that the state’s 
public policy to foreclose restraints of trade 
could not be subverted, even though the 
circumstances involved a union's picketing 
for uniform wages. Between the private 
means and ends of the union and the public 
objectives, the Court endorsed the latter, 
so long as the state did not ban ai/ picketing. 


Additional limitations on picketing were 
sustained by the Court shortly after Giboney. 


On May 8, 1950, three decisions were 
issued sustaining state injunctions against 
picketing. Labor union picketing was not 
involved in the Hughes™ case. The Cali- 
fornia Supreme Court enjoined picketing 
intended to force certain stores to employ 
Negro workers in the same proportion (50 
per cent) as its Negro customers. On the 
basis of the Giboney decision, Justice Frank- 
furter held for the unanimous Court™ that 
the Fourteenth Amendment did not bar 
use of the injunction to prohibit picketing 
for the sole purpose of securing compliance 
with a demand that the employer’s em- 
ployees be hired in percentage to the racial 
origin of the customers. Said the Supreme 
Court: “We cannot construe due process 

as prohibiting California from secur- 
ing respect for its policy against involun- 
tary employment on racial lines by prohibiting 
picketing that would subvert such policy.” 
With respect to the question of communica- 
tion in picketing, the Court observed that 
“the Constitution does not demand that 
the element of communication in picketing 
prevail over the mischief furthered by its 
use in these situations.” Justice Frank- 
furter then pointed out that picketing was 
more than a “mode of communication,” 
and he quoted from the concurring opinion 
of Justices Black, Douglas and Murphy in 
Wohl. This difference is highlighted in the 
following excerpt:” 


“Publication in a newspaper, or by dis- 
tribution of circulars may convey the same 


information or make the same charge as 
do those patrolling a picket line. But the 
very purpose of a picket line is to exert 
influences, and it produces consequences, 
different from other modes of communica- 
tion, . . . The loyalties and responses evoked 
and enacted by picket lines are unlike those 
flowing from appeals by printed words.” 


However, in the two other decisions is- 
sued on the same day which involved union 
picketing, the Court was sharply divided 
on the constitutional protection accorded 
picketing. In Hanke™ Justice Frankfurter 
wrote the majority opinion with concurrence 
by Chief Justice Vinson and Justices Jack- 
son, Burton and Clark. He held that a state 
was not restrained by due process from 
enjoining picketing of a business conducted 
by the owner himself without employees 
where the picketing was designed to compel 
the owner to comply with certain union 
standards, including a union shop. It was 
clear that the union’s conduct contravened 
the public policy of the State of Washing- 
ton. In affirming the injunction, Justice 
Frankfurter resolved the conflict between 
picketing as an aspect of speech.and the 
power of the states to declare a policy in 
favor of self-employers and to make picket- 
ing restrictive of self-employment unlawful 
in favor of the latter.” Justice Black dis- 
sented on the basis of the Ritter’s Cafe 
decision, and Justices Minton and Reed, in 
a longer dissent, emphasized that in this 
case the Court sustained the outlawing of 
picketing for all purposes, which was con- 
trary to prior holdings that peaceful picket- 
ing and truthful publicity are protected by 
the constitutional guaranty of the right of 
free speech. They conceded that picketing 
was more than speech and, thus, an abuse 
of picketing could lead to a “forfeiture of 
the protection of free speech.” However, 
here the complete banning of all picketing 
was contrary to the constitutional protec- 
tion of free speech and violative of due 
process under the Fourteenth Amendment.” 


Yet on the same day Justice Minton 
wrote a unanimous opinion in Gassam”™ 


= Hughes v. Superior Court of California, 18 
LABOR CASES { 65,762, 339 U. S. 460 (1950). 

* Justices Black and Minton concurred on the 
basis of Giboney. Justice Reed concurred be- 
cause the object of picketing was contrary to 
California Law and, thus, Giboney controlled. 
Justice Douglas did not participate. 

* Herbert S. Thatcher and Joseph E. Findley, 
“Respect for Picket Lines,’’ 32 Nebraska Law 
Review 25 (1952). 

' International Brotherhood of Teamsters, Lo- 
cal 309 v. Hanke, 18 LABOR CASES { 65,763, 339 
U. S. 470 (1950). See Forrest B. Weinberg, 


“Thornhill to Hanke—The Picketing Puzzle,’’ 20 
University of Cincinnati Law Review 437 (1951). 

™ Hotel and Restaurant Employees’ Interna- 
tional Alliance v. WERB, 5 Cases 
{ 51,132, 315 U. S. 437 (1942). 

* Justice Douglas did not participate in this 
case. 

* Building Service Employees International 
Union, Local 262 et al. v. Gazzam, 18 LaBoR 
CASES { 65,764, 339 U. S. 532 (1950). See Donald 
H. Wollett, ‘‘Another Look at Picketing in 
— 26 Washington Law Review 169 
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sustaining an injunction against union pick- 
eting despite a challenge under the First 
and Fourteenth Amendments. Although 
the employer had cooperated with the union 
in its efforts to organize the employees, the 
union, when it was unable to sign up mem- 
bers, started picketing. An injunction was 
obtained on the ground that the object of 
the picketing, namely, to compel the em- 
ployer to force his employees to join the 
union, was contrary to the public policy of 
the State of Washington.” In sum, he con- 
cluded that Gassam, unlike Hanke, involved 
an abuse of picketing so that picketing 
under such circumstances lost its protection 
of free speech. Justice Black specifically 
concurred because this case “is controlled 
by the principles announced in Giboney.” Jus- 
tice Douglas did not participate. 


Three years passed before the Court again 
disposed of a case involving picketing and 
free speech. This case ™ was primarily con- 
cerned with the Virginia right-to-work law. 
Here the union picketed peacefully to ad- 
vertise the fact that nonunion employees 
were employed. The Virginia courts sus- 
tained the injunction on the ground that 
the union's picketing was designed to put 
pressure on the general contractor to elimi- 
nate employees who were nonunion. The 
injunction was challenged under the First 
and Fourteenth Amendments. Justice Bur- 
ton’s majority opinion (7 to 2) directly up- 
held the constitutionality of the open-shop 
act passed in 1947, which was consistent 
with the Court’s prior holdings.” On the 
basis of Giboney, Gassam, Hanke and Hughes, 
the Supreme Court sustained the injunction 
against peaceful picketing because such con- 
duct was contrary to the right-to-work 
statute. 


Justices Douglas and Black dissented, the 
former making it clear that he believed it 
to be within the police power of the state 
to keep opportunities for work open to 
both nonunion and union men, and that a 
purpose to deprive nonunion men of em- 
ployment would make picketing unlawful. 
However, if it could be shown that the 
purpose was to keep union men away from 
a nonunion job, the picketing would then 
enjoy constitutional protection. He empha- 


sized again that picketing is a form of free 
speech—“the workingman’s method of giv- 
ing publicity to the facts of industrial life.” 
Picketing is, therefore, constitutionally en- 
titled to protection even though it incites 
to action, “for it is the aim of most ideas 
to shape conduct.” In this case he was con- 
vinced that the evidence was not clear 
enough to determine the “often narrow or 
even tenuous” line between lawful and un- 
lawful picketing. He concluded by saying: 
“It is a broadside against all picketing, the 
kind of general assault condemned by 
Thornhill v. Alabama.” 


All of the foregoing decisions, particu- 
larly those starting with Giboner, established 
a broad field in which a “state, in enforcing 
some public policy, whether of its criminal 
or its civil law, and whether announced 
by its legislature or its courts, could con- 
stitutionally enjoin peaceful picketing aimed 
at preventing effectuation of that policy.” ™ 
This was emphasized in Pappas v. Stacey™ 
where the facts showed that three em- 
ployees out of 20 picketed a restaurant 
peacefully for the immediate purpose of or- 
ganizing the remaining employees and ulti- 
mately of obtaining a collective bargaining 
agreement. A Maine statute provided that 
workers should have full liberty of self-or- 
ganization, free from restraint by employers 
or other persons. On the basis of the pick- 
eting, the Maine Supreme Court concluded 
that the union was exerting pressure upon 
the employer to interfere with the free 
choice of his employees. Such picketing, 
which caused economic loss to the business 
because the employees would not join the 
union, was enjoined. 


In the light of the prior decisions wherein 
state injunctions prohibiting picketing had 
been sustained, the Supreme Court in Pappas 
dismissed the appeal for “want of a substan- 
tial federal question.” In other words, the 
Court had settled the matter of picketing as 
an aspect of free speech, for it noted that 
“wide discretion” was allowed to a state 
“in the formulation of domestic policy” so 
long as there was no “curtailment of free 
speech in its obvious and accepted scope.” 
This was on the threshhold of the “full 
circle” Vogt decision. Discarded in Pappas 


*" Within the past year the NLRB has held 
that such picketing violates Sec. 8(b)(1)(A) and 
(2) of the act. No pre-emption contention was 
raised in this or the companion cases, perhaps 
because none of the employers was engaged in 
the type of business over which the NLRB was 
likely to assert jurisdiction. 

™ United Association of Journeymen Plumbers 
et al. v. Graham, 23 LaBor Cases { 67,462, 345 
U. S. 192 (1953). 


Picketing 


= Lincoln Federal Labor Union v. North- 
western Iron and Metal Company, Whitaker v. 
State of North Carolina and AFL v. American 
Sash and Door Company, 16 LABOR CASES 
* 64,898, 335 U. S. 525 (1949). 

= International Brotherhood of Teamsters, 
Local 695 (AFL) v. Vogt, cited at footnote 1. 

*28 LABOR CASES ‘ 69,420, 151 Me. 36, 116 
Atl (2d) 497 (1955). appeal dismissed, 350 
U. S. 870 (1955). 
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was the standard so carefully drawn. by 
Justice Black in Giboney—picketing could 
not be enjoined by the state unless it was 
producing a “serious danger, imminent and 
immediate.” 


“Full Circle” 
and ‘Formal Surrender" 


The latest Supreme Court expression on 
the issue of picketing and free speech is 
reflected in Vogt. When the union was 
unable to sign up any of the 15 to 20 work- 
ers employed in a gravel pit, the union 
picketed, advertising the fact that the men 
were not affiliated with the union. As a 
consequence, truck drivers refused to make 
pickups or deliveries. The employer ob- 
tained an injunction on the ground that 
there was no labor dispute and tnder a 
Wisconsin statute such picketing was, there- 
fore, unlawful. On appeal, after reconsidera- 
tion, the Wisconsin Supreme Court sustained 
the injunction, but on another ground. It 
held that the purpose of the picketing con- 
travened another Wisconsin statute which 
prohibited such conduct where the object 
of picketing was to coerce the employer to 
compel his workers to joint the union, 


Justice Frankfurter wrote the majority 


opinion which was concurred in by Justices 
Harlan, Clark, Burton and Brennan. Jus- 
tice Douglas’ “formal surrender” dissenting 
opinion was concurred in by Chief Justice 
Warren and Justice Black. 


The majority opinion was brief and to 


the point. Since the Wisconsin Supreme 
Court concluded from the stipulated facts 
that the object of the union’s picketing was 
to force the employer to compel his workers 
to join the union, Justice Frankfurter held 
that such conduct could be enjoined. He 
pointed out that neither state courts nor 
legislatures could “enact blanket prohibitions 
against all picketing” in view of the Thorn- 
hill and Swing decisions. However, where 
the state concludes, after an investigation 
of the conduct and purposes of the picket- 
ing, that such picketing contravenes the 
declared poticy of the state, the picketing 
may be prohibited without violating the 
constitutional guarantees of free speech as 
incorporated in the due process clause of 
the Fourteenth Amendment. 


“The Court has now come full circle” 
begins Justice Douglas, as he proceeds to 
analyze and review alli the decisions since 
Thornhill, He summarizes his consideration 
of the relevant precedents by indicating that 
“speech” is the core of Vogt. 


“. . . where, as here, there is no rioting, 
no mass picketing, no violence, no disorder, 
no fisticuffs, no coercion—indeed nothing 
but speech—the principles announced in 
Thornhill and Swing should give the ad- 
vocacy of one side of a dispute First 
Amendment protection.” 


Unlike the majority, Justice Douglas con- 
cluded that there was no coercion but sim- 
ply a communication of views when the 
union picketed, advertising the nonunion 
status of the job. In his view there was no 
“clear danger, imminent and immediate,” 
and that unless the picketing was enjoined 
the union “would succeed in making” Wis- 
consin policy or law “a dead letter.” 


Justice Douglas disagreed sharply with 
the majority holding that the Thornhill doc- 
trine retained constitutional vitality. He 
ended his dissent by saying: 


“Today, the Court signs the formal sur- 
render. State courts and state legislatures 
cannot fashion blanket prohibitions against 
all picketing. But, for practical purposes, 
the situation was when Senn was decided. 
State courts and state legislatures are free 
to decide whether to permit or suppress any 
particular picket line for any reason other 
than a blanket policy against all picketing.” 


To achieve a balance between First Amend- 
ment rights and public responsibilities, Jus- 
tice Douglas proposed that “picketing can 
be regulated or prohibited only to the ex- 
tent that it forms an essential part of a 
course of conduct which the State can reg- 
ulate or prohibit.” 


In the majority’s view there is no longer 
any “substantial federal question” when 
state injunctions against picketing are chal- 
lenged under due process. I understand 
this to mean, as does Justice Douglas, that 
states are free to prohibit picketing when 
it conflicts with state policy or law. This 
appears to be settled doctrine for the states, 
so long as there is no all inclusive prohibi- 
tion against all picketing. There must be some 
rational connection between suppressing 
picketing and accomplishing the state’s ob- 
jectives. However, what are the consti- 
tutional views on the federal level? 


- As previously indicated, various types of 
picketing and various objectives of picket- 
ing are deemed unfair labor practices under 
the Taft-Hartley Act. Insofar as I know 
there was only one constitutional challenge 
under the First Amendment involving picket- 
ing and free speech covered by this statute. 
Justice Burton, over the dissents of Jus- 
tices Reed, Douglas and Jackson, held 


December, 1958 @ Labor Law Journal 


‘ 


that the prohibition of picketing in “sec- 
ondary boycotts” did not abridge the First 
Amendment.” Congress had condemned the 
“substantive evil” of such union conduct 
in the statute. Since the Court in Gassam, 
Hanke, Giboney and Hughes had recognized 
the constitutional right of states to pro- 
scribe picketing in furtherance of compar- 
ably unlawful objectives, “there is no reason 
to forbid Congress from doing likewise.” 
This decision added a new dimension to 
restrictions placed upon picketing. Here- 
tofore the Supreme Court was concerned 
principally with the impact of state statutes 
upon picketing. However, since August 22, 
1947, Congress, under the Taft-Hartley 
Act, has imposed substantial federal limi- 
tations upon picketing. Consequently the 
constitutional issue surrounding picketing 
is now entangled with the federal-state con- 
flict over the regulation and control of 
industrial relations. 


The extent of this problem was heralded 
in a number of Supreme Court decisions 
before the landmark pre-emption case. The 
O’Brien case™ posed the issue of the con- 
stitutionality of the 1949 Michigan strike- 
vote provisions. :gnoring this statute, the 
union struck the Chrysler corporation to 
enforce demands tor higher pay. The 
picketing was peaceful. Because violation 
of the Michigan law could result in crimi- 
nal penalties, the union instituted a suit in 
the state courts, contending that the stat- 
ute violated the due process and commerce 
clauses of the Constitution. While the trial 
court upheld the union’s contentions, the 
Michigan Supreme Court reversed. Chief 
Justice Vinson, in his majority opinion, 
did not meet the due process issue but 
sustained the union on its commerce 
contentions. Since the employer was con- 
cededly in interstate commerce, the Taft- 
Hartley Act governed. Thus, none of its 
provisions permitted “concurrent state regu- 


lation of peaceful strikes for higher wages.” 
The Michigan act could not be sustained 
for “Congress occupied this field and closed 
it to state regulation.” Consequently the 
picketing was lawful under the federal 
ace” 


In the leading Garner case™ the unani- 
mous Supreme Court, speaking through 
Justice Jackson, ruled that a state court 
did not have jurisdiction to enjoin a union 
from peaceful picketing designed to coerce 
an employer into compelling employees to 
join the union, even though such conduct 
violated a state law. It is clear from this 
and subsequent decisions that where the 
employer is engaged in interstate com- 
merce, the state may not apply its laws 
or judicial sanctions to limit, regulate or 
prohibit picketing. To sum up, Garner 
held that where the union’s picketing is 
either protected or prohibited, and any 
remedy available to the employer would 
conflict with a state remedy, the Taft- 
Hartley Act supersedes. 


Federal pre-emption has erected a well- 
fortified, but not impenetrable, roadblock 
in the way of state control of picketing.” 
The Court” has gone so far as to strike 
down, on the basis of pre-emption, a Tenn- 
essee injunction against a union which was 
picketing to force an employee to join the 
union. The Tennessee court found such 
picketing violative of the Tennessee right- 
to-work law. In the light of Pappas and 
Vogt and the pre-emption decisions, what 
is the present constitutional posture of pick- 
eting ? 

It would appear that a state may impose 
restrictions and prohibitions against union 
picketing of intrastate employers so long 
as there are no blanket enactments against 
all picketing. Of course, the state retains 


its traditional police power to deal with 
violence, mass picketing and public safety, 


* IBEW, Local 501 v. NLRB, 19 LaBorR CASES 
* 66,348, 341 U. S. 694 (1951). 

"UAW (CIO) et al. v. O’Brien, 18 LABOR 
Cases £ 65,761, 339 U. S. 454 (1950). 

" Garner v. Teamsters Union, 24 LABOR CASES 
© 68.020, 346 U. S. 485 (1953). 

* International Union, UAW, AFL, Local 
232 v. WERB, 16 LABOR CASES 64,992, 336 U. S. 
245 (1949). 

*” The Court expanded the area removed from 
state control in a decision which held that even 
if the NLRB would not assert jurisdiction, the 
state could not intervene because the employer 
was engaged in interstate commerce (Guss v. 
Utah Labor Relations Board, 32 LABOR CASES 
* 70,563, 353 U. S. 1 (1957)). Although vari- 
ous bills were introduced in Congress during 
its last session to fill the void of this “‘no- 
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man's land,”’ no legislafion was enacted. How- 
ever, the NLRB has announced that, on the 
basis of an increased appropriation, it intends 
to lower its standards for asserting jurisdiction 
which would have the effect of both diminishing 
state regulation and providing Taft-Hartley cov- 
erage for more employers and employees. [Since 
this article was written the NLRB did adopt 
new jurisdictional standards. See the Labor 
Relations department of last month's issue of 
the Journal.}] Congress also failed to pass 
any legislation curbing the Court's authority 
to invalidate state action on the ground of 
federal pre-emption. 

*” Farnsworth & Chambers v. Electrical Work- 
ers, Local 429 (AFL) 32 LaBoR CASES { 70,724, 
353 U. S. 969 (1957). 


even though such union conduct is encom- 
passed within the “union restraint and co- 
ercion” provision of the Taft-Hartley Act. 
However, an interstate employer must seek 
relief from the NLRB where the union’s 
picketing is either protected or prohibited 
and Taft-Hartley remedies would conflict 
with any remedies the employer might ob- 
tain from the state. A state common law 
tort action against a union’s picketing and 
violence may be maintained successfully be- 
cause the Taft-Hartley Act does not pro- 
vide any money damages.“ Despite this 
exception by the Court in sustaining fed- 
eral supremacy, it was commonly believed 
that Garner had substantially immunized 
picketing of interstate employers from state 
regulation. However, a new and powerful 
deterrent against picketing was added by 
the Court in its latest decision concerning 
picketing. 

This case * provides further elucidation 
of the Court’s veiws concerning federal 
supremacy and picketing. Although the 


full impact ofeRussell is not yet clear, there 
is no doubt but that it imposes a substantial 
restriction by states upon picketing. In 
this case a nonunion employee recovered 
actual and punitive damages from a union 
when the jury found that the majority 
union’s picketing, in support of an economic 


strike, willfully and maliciously denied plant 
access to this worker who refused to sup- 
port the strike. Notwithstanding the union’s 
defense grounded upon federal pre-emption 
by the Taft-Hartley Act, since the employer 
was admittedly engaged in interstate com- 
merce, Justice Burton, for the majority 
(7 to 2), held that there was no conflict 
in remedies between the NLRA and the 
state. “There is nothing inconsistent in 
holding that an employee may recover lost 
wages as damages in a tort action under 
state law, and also holding that the award 
of such damages is not necessary to ef- 
fectuate the purposes of the Federal Act.” 
To hold otherwise, reasoned the majority, 
would in effect “grant to unions a substan- 
tial immunity from the consequences of 
mass picketing or coercion such as was 
employed during the strike in the present 
case.” In the absence of a “clearer declara- 
tion of congressional policy,” the Court 
saw no pre-emption issue such as to fore- 
close an employee’s right to recover in 
state courts all damages caused him by 
tortious conduct as a result of picketing. 


Unlike the majority, Chief Justice Warren, 
joined by Justice Douglas, concluded that 
since there was a conflict in remedies, 
federal supremacy should prevail. They 
stressed the distinctions between Laburnum 
and Russell, and pointed to the fact that the 
union had been designated by the NLRB 
as a majority representative and was en- 
gaged in a lawful economic strike. Finally, 
they noted that whereas Laburnum involved 
a single damage claim arising out of pick- 
eting, Russell sanctioned multiple employee 
suits out of the same picketing and, indeed, 
some 30 employees were suing the picketing 
union for damages in the same incident. 
In the minority’s view “the effect of allow- 
ing the state courts to award compensation 
and fix penalties for this and similar con- 
duct will upset the pattern of rights and 
remedies established by Congress and will 
frustrate the very policies the Federal Act 
seeks to implement.” 


Over a relatively short span of time 
the Court has been compelled to telescope 
constitutional protection of picketing with 
federal pre-emption. Many anticipated that 
the landmark Garner case had established, 
without serious question, that the means 
and ends of picketing were to be governed 
by federal law. However, soon there were 
cases revealing that the Court had not 
intended to truncate the states from regu- 
lating picketing. Some have expressed the 
opinion that the Garner doctrine is now so 
full of exceptions that only modest limi- 
tations have been imposed on the states 
in the area of regulating picketing. These 
latter views have been reinforced and forti- 
fied in the light of the Russell holding. It 
is now said that picketing as speech re- 
mains only as a kind of ritualistic rhetoric 
without any constitutional stamina. 


State right-to-work laws raise a puz- 
zling and still largely unanswered question 
with respect to picketing and pre-emption. 
Suppose a union pickets an interstate em- 
ployer in a state with such a law for the 
purpose of compelling his employees to 
join the union. Under Section 14(b) of the 
Taft-Hartley Act, Congress has granted 
specific authority to the states to enforce 
right-to-work laws. Yet union picketing in 
such states, unaccompanied by violence, 
could conceivably be accorded constitutional 
protection under either the First Amendment 
or federal supremacy. This brings to the 


“1 United Construction Workers v. Laburnum, 
26 LABOR CASES { 68,460, 347 U. S. 656 (1954). 

“UAW v. Russell, 34 LaBoR CASES { 71,546, 
78 S. Ct. 932, (May 26, 1958). On the same day 


(May 26, 1958) the Court sustained a California 
state court award of damages to an employee 
for wrongful expulsion from a union. JAM v. 
Gonzales, 34 LABOR CASES £ 71,547, 78 S. Ct. 923. 
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fore the apparent anomoly and inconsistency 
between pre-emption and Congressional def- 
erence to the states in the area of union 
security. Inasmuch as the Court invalidated 
the Tennessee right-to-work injunction in 
the Farnsworth case by merely citing Garner 
and Anheuser-Busch, we are leit to specu- 
late. The North Carolina Supreme Court 
has held that a state court could not enjoin 
peaceful picketing that violates the state’s 
right-to-work statute where the picketing 
is also an unfair labor practice under the 
Taft-Hartley Act.“ Until and unless the 
Court provides us with a definitive decision, 
we will remain uncertain concerning this 
conflict. 


Summary and Conclusions 


We may turn now to appraise the con- 
stitutional posture of picketing and attempt 
to determine whether the Supreme Court 
has achieved “full surrender.” It is un- 
doubtedly true that picketing is no longer 
given the kind of preferred status it enjoyed 
under Thornhill. (1 wonder if the Court 
would have reached the same conclusion 
in that case if it involved a minority union 
picketing for organization or recognition.) 
Yet it must be emphasized that absent vio- 
lence, a union, which represents a majority 
of employees in an appropriate unit and is 
striking for economic demands, may picket 
its employer under both statutory and 
constitutional guaranties. Strikes and pick- 
eting precipitated by the employer's unfair 
labor practices similarly fall under the same 
protection. However, these two situations 
exhaust “safe” picketing, for virtually all 
other picketing is now barred either by the 
Taft-Hartley Act or state action. 


In the following situations picketing is 
generally banned: (1) secondary boycotts, 
(2) jurisdictional disputes, (3) supplanting 
certified unions, (4) organizational (?) and 
recognition strikes where the union does 
not represent a majority of the employees, 
(5) a breach of notification procedures under 
Section 8(d) of the Taft-Hartley Act, (6) 
a strike in the face of a no-strike clause 
in a collective bargaining contract, (7) de- 
mand for a closed shop, (8) nonemployee 
picketing, (9) state antitrade-restraint laws 
and (10) strikes in public utilities or indus- 
tries affecting the national welfare. 


The list, possibly not exhaustive, of for- 
bidden picketing suggests that we have moved 
quite some distance from immunizing all 
picketing. It was not only the Supreme 
Court which recognized that picketing, on 
occasion at least, involved elements other 
than mere communication, but also the 
American people, through state and federal 
legislatures, who expressed their strong ob- 
jections to picketing under any and all 
circumstances.“ In part this is a reflection 
upon the expanding power of labor or- 
ganizations. No longer is it believed that 
unions are weak and feeble and need the 
interposition of the Court to enable them 
to withstand the hostility of organized so- 
ciety. The Thornhill period has passed. 
In deference to the legislature, once the 
workers’ right to organize and bargain 
collectively was settled, the Court found 
it valid on constitutional grounds to ban 
or restrict some means and objectives of 
picketing. Its difficulty in choosing between 
the will of the legislature and the guarantee 
of free speech was immeasurably lightened 
by Taft-Hartley, for then it was necessary 
only to interpret a statute instead of wres- 
tling with a constitutional issue. 


Pre-emption introduced a new and power- 
ful factor. For a time it seemed that the 
Court would not find it necessary to decide 
whether state banning of picketing was 
constitutionally prohibited. Apart from in- 
trastate firms, the Court would determine 
this question on what appeared to be the 
definitive Garner doctrine. Of course, new 
Congressional enactments would alter this 
carefully delineated line. However, in the 
absence of new laws post-Garner, many 
believed that few picketing-as-speech cases 
would reach the court. This forecast has 
been borne out by subsequent cases, even 
though the knotty question of pre-emption 
remains unresolved. 


It is generally asserted by students of in- 
dustrial relations that strikes and picketing 
are basic and essential factors in the process 
of collective bargaining as it has evolved in 


our country. Even those who accept the 
process as the cornerstone of the American 
system of labor-management relations raise 
serious questions about the allowable limits 
of picketing. The McClellan hearings, as 
well as NLRB and court decisions, have 
exposed the ends which unions seek and 


* Douglas Aircraft Company v. Local 379, 
IBEW, 34 LABOR CASES { 71,352, 247 N. C. 620 
(1958). 

“In a letter to the New York Times (April 
12, 1958), ‘“‘the constitutionalist’’ Edward S. 
Corwin rejected the notion that ‘“‘freedom of 
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speech" has a ‘“‘status of an absolute constitu- 
tional value.’" To the contrary, he observed, 
its value, like that of economic freedom, is prin- 
cipally as an instrument of public welfare, a 
matter which is not ordinarily entrusted to the 
courts for determination. 
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obtain through picketing. Even though the 
Kennedy-Ives bill, which provided for an 
additional limitation upon picketing for an 
unlawful purpose, did not pass, there will 
be undoubtedly renewed efforts to enact 
legislation imposing further restrictions upon 
picketing. On the basis of these develop- 
ments, it has been said that the Supreme 
Court is unlikely to invalidate such legislation. 


Has the Court, as Justice Douglas asserts, 
come “full circle” to reach “formal sur- 
render”? He appears to place an onus upon 
the Court for upholding a state injunction 
against a union's picketing to compel the 
emplover to coerce the employees to join 
the union having no membership among the 
employees. This was not the situation in 
Thornhill. Justice Douglas himself, in his 
concurring opinion in /Vohl, noted that 
since picketing could be more than free 
speech when it evoked certain action, such 
picketing could be restricted and even 
banned. Moreover, Justice Douglas joined 
the majority in Giboney ‘where the union's 
picketing was designed to force nonunion 
retail ice peddlers to join the union. What 
these prior holdings by Justice Douglas 
suggests is that extrinsic events have shaped 
the constitutional course. It isn’t accurate 
to conclude that the Court has “retreated” 
to the views it held before Hanke or 
Thornhill, or that it has surrendered a con- 
stitutional value which Justice Douglas con- 
siders preferred or absolute. 


When the Court’s decisions during the 
past 20 years are studied and delineated, 
there emerges an unmistakable trend dis- 
closing the Court's gradual withdrawal 
from vital economic areas. Some consti- 
tutionalists have concluded that the hectic 
struggle in our society surrounding the 
proper (constitutional) role of government 
in the orderly regulation and controj of our 
economic order has given way to a general 
acceptance of what the government needs 
to do in order to imsure continuing high 
standards of living. If this is an accurate 
analysis of our pragmatic approach, then 
the Court’s tendency to withdraw from 
critical economic issues becomes under- 


standable. Such an outlook shifts the prob- 
lems of industry and government from 
absolute values to one of conflict of in- 
terests. Thus, not the Court but the legis- 
lative branch, where competitive interests 
are accommodated in our system, becomes 
the agency of economic control. The Court 
bypasses economic differences since it feels 
that the economic combatants are sufficiently 
armed, without constitutional intervention, 
to settle their disputes on a rough footing 
of equality. Indeed, the Court concen- 
trates on civil rights because individuals or 
minorities need constitutional protection 
from a majority or the government.” 


If this analysis portrays accurately the 
shift of the Court from concern with 
economic issues to those relating to civil 
rights, then the Court will incline more 
and more to permit the legislature to estab- 
lish the rules governing the means and ends 
of picketing. Under this pattern the pre- 
emption decisions are consistent with legis- 
lative deference. Where a_ federal-state 
conflict arises in the regulation of picketing, 
the Court will, in the absence of a mani- 
fest intent to the contrary, hold that federal 
law governs in order to achieve a national 
uniformity. Had the NLRB, instead of the 
state court, banned the picketing in logt, 
is there any doubt but that Justice Douglas 
would have sustained the NLRB's action? 
Certainly Justice Douglas’ majority opinion 
in the Hanson case,” sustaining the union 
shop provision in the Railway Labor Act 
against state challenge under a state right- 
to-work law, demonstrates his deference to 
the national legislature. Notwithstanding 
the safeguards of his obiter dicta in the 
latter case, there was a serious question 
of constitutionally protected freedom in 
Hanson. If one accepts the view that the 
Court has been (since 1949) disengaging 
itself from vital economic conflicts and is 
inclined in this area to accord greater de- 
ference to either state or federal legislatures, 
then it would appear unlikely in the future 
that the Court would invalidate statutory, 
judicial or administrative restraints upon pick- 
eting so: long as the action is not sufficiently 
egregious to impair constitutional liberties.“ 


* Robert G. McCloskey, ed., Essays in Con- 
stitutional Law (Alfred C. Knopf, 1957), pp. 
102-107; same, Max Lerner, ‘“‘The Supreme 
Court and American Capitalism,”’ pp. 107-144, 
reprinted from 42 Yale Law Journal 668 (1933). 

* Railway Employees’ Department v. Hanson, 
30 LABOR CASES { 69,961, 351 U. S. 225 (1956). 

“ This appears confirmed by two recent deci- 
sions. In Russell, cited at footnote 42, the 
Court sustained an employee's state damage 
suit against the union because its otherwise 
lawful picket line ‘‘maliciously interferred”’ 


with his ingress into the plant, even though the 
union was engaged in a lawful economic strike 
and the employer was subject to the jurisdiction 
of the NLRB. Although the union's principal 
defense relied upon federal pre-emption and 
this was the main thrust of the Court's decision, 
the majority opinion indicates that where the 
civil rights of an employee are curtailed by a 
union, the state may provide a lawful remedy 
of damages. A substantial body of legal opin- 
ion concurs with the dissenting Chief Justice 
Warren and Justice Douglas in declaring that 
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There may, of course, be situations where 
the Court will again uphold picketing under 
the First Amendment in the face of state 
or federal action. My guess is that few 
of these cases will arise. In substance, the 
fundamental issue is settled and, contrary 
to Justice Douglas, it isn’t Vogt which 
marks the kind of turning point ascribed 
by him. Congress (through the Taft- 
Hartley Act) and the Court (in its pre- 
emption decisions) have said in unmis- 
takable terms that many types of picketing 
are not permissible. Obviously the majority 
view in economic matters cannot be ignored 
by the Court, whose present views do not 
suggest that picketing should be placed 
on a lofty pedestal. It appears to me that 
the Court seeks a balance between the ex- 
pressed views of society on picketing and 
the absolute constitutional values. Not the 
Court but unions, employers, employees 
and the public are disposing of this ques- 
tion, and the Court's future role will be a 


limited one. [The End] 
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NLRB CASE LOAD 


During the July-September quarter, 
2,840 unfair labor practice cases were 
filed. This was an increase of 75 per cent 
over 1,620 such cases filed in the cor- 


| For the fourth consecutive quarter, 
| case activity at the National Labor Re- 
| lations Board continued at record levels. 
| During the quarter, July through Sep- 
| tember, (1) the number of charges of 
' unfair labor practices filed reached an 
' all-time high, (2) the number of charges 
| filed against employers reached an all- 

time high, (3) the General Counsel issued 
| 156 unfair labor practice complaints, the 
| greatest number in the past two years, (4) 
labor organizations won more of the col- 
lective bargaining elections (68 per cent) 
than in any quarter of the past three years. 


responding quarter of 1957. Representa- 
tion cases filed in the third quarter of 
1958 totaled 2,084. This was 0.6 per cent 
more than the 2,071 filed in the corre- 
sponding quarter of 1957. The Board 
conducted 1,243 representation elections 
during the third quarter of 1958 compared 
with 1,128 held during the previous 
quarter. Employees chose a bargaining 
representative in 821 elections. 


(Footnote 47 continued) 

the majority’s judicial approval of such dam- 
age suits adds a powerful and incalculable 
deterrent against picketing. Whether such ap- 
praisals are exaggerated or overdrawn, the 
majority opinion appears to suggest that the 
Court is primarily concerned with civil rights, 
not economic disputes. Similarly, in Gonzales, 
cited at footnote 42, Justice Frankfurter, for 
the majority. sustained a state court damage 
suit by a union member against wrongful ex- 
pulsion by his union. Again, the principal 


Picketing 


defense relied upon federal pre-emption. In 
rejecting this, the Court emphasized that federal 
law had not ousted state courts from affording 
“protection of union members in their rights 
as members from arbitrary conduct by unions 
and union officers."' Irrespective of the merits 
of the pre-emption contentions, both opinions 
appear to demonstrate the Court's principal 
concern with civil rights of individuals, and 
its submergence as a constitutional issue of the 
economic tussle among plural groups. 
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Vintage Federal Wage 


This article points out that our federal wage laws have been 
outdated in many respects. The author discusses the Fair La- 
bor Standards Act, the Eight-Hour Acts and the Davis-Bacon 
Act, and outlines several proposed amendments to the acts. 
His ideas are based largely upon the results of 7% years’ 
experience in the headquarters, Labor Relations Branch of 
the United States Atomic Energy Commission. His views are 
not to be taken as the official pronouncement of the AEC. 


N a recent wage and hour act decision, 

Justice Douglas rejected a defendant's cita- 
tion of precedent by declaring: “We do 
not think that case should control this one. 
We are dealing with a different Act of 
another vintage ... .”’ (Italics supplied.) 
The Douglas phrasing is evidence, of course, 
of the well-known proclivity of the Court to 
change its interpretation of law as political 
and economic circumstances change. Although 
the precedent said:to be “of another vintage” 
related to application of the Federal Em- 
ployers’ Liability Act, as it applied to work 
on a new tunnel for an existing interstate 
railroad, the description can also be applied 
to certain aspects of federal wage legislation. 

It is the purpose of this paper to demon- 
strate some ways in which our minimum 
and prevailing rate laws are outdated and 
how their standards, formulated for a past 
era and for economic circumstances which 
have largely disappeared, are now inappro- 
priate and in need of revision. This view- 
point is borne out by an examination of 
some of the effects of applying the Fair 
Labor Standards Act (FLSA) to construc- 
tion work, which is especially appropriate 
for illustrative purposes since both em- 
ployees and employers are strongly or- 
ganized and generally not in need of the 


kind of protection afforded by the coverage 


of these laws. Because of its unique cus- 
toms in payment of allowances and its 
higher than average hourly rates, the [’oll- 
mer decision’ may have broad implications 
for construction. If administrative practices 
of the Wage and Hour Division of the 
Department of Labor are pursued to their 
logical conclusion in applying rules which 
were conceived to fit different circumstances, 
the results will please neither the unions 
nor construction employers and may present 
problems for the construction industry simi- 
lar to those created by the Bay Ridge de- 
cision.’ This could result in further increases 
of building trades hourly earnings, already 
distorted in the opinion of some observers,‘ 
or, alternatively, require passage of special 
legislation to relieve the situation. 

A second issue involves current adminis- 
trative problems presented by the applica- 
tion of the Davis-Bacon Act to certain 
federally financed public works. Some of 
these projects are classified by the United 
States Department of Labor as alteration 
or repair of existing public buildings or 
public works but are classified as major 
maintenance work by government procure- 
ment agencies and their operating contrac- 
tors. Upon the resolution of such disputes 


1 Mitchell v. Vollmer & Company, 28 LABOR 
CASES { 69,243, 349 U. S. 427 (1955). This case 
involved the applicability of the Fair Labor 
Standards Act to the construction of an earth- 
work embankment and concrete platform for a 
new lock, located near New Orleans, Louisiana, 
which was to be a unit in the Gulf Intra-Coastal 
Waterway. 

2 Cited at footnote 1. 

Bay Ridge Company v. Aaron, 15 LaBoR 
CASES { 64,556, 334 U. S. 446 (1948). This was 
the case which resulted in passage of the Over- 
time on Overtime Act. 


*See the speech by Richard J. Gray to the 
convention of the Building Trades Department, 
AFL-CIO (New York Times, December 3, 1957). 
Mr. Gray's suggestion of a wage freeze was 
endorsed by James D. Marshall, executive direc- 
tor of the Associated General Contractors, who 
warned of joblessness for skilled building trades 
workers because of high wages, and ‘‘cautiously 
endorsed’"’ by Secretary Mitchell (New York 
Times, December 4, 1957). 
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between government agencies rests the issue 
of whether the mechanics and laborers in- 
volved are to be paid maintenance rates or 
higher construction rates, and whether the 
prime contractor is to perform the work 
with his own employees or subcontract it 
to an employer of building trades craftsmen. 
The administration of the Davis-Bacon Act 
also affects union jurisdictional problems, 
both within the building trades unions and 
between those unions and several of the 
industrial unions. Critical examination of 
the experience in these areas raises a ques- 
tion as to whether it is not now appropriate 
to explore possibilities of revised legisla- 
tion more responsive to the needs of em- 
ployers, unions and the public. It seems 
reasonable to think that the administration 
of such statutes could be greatly simplified 
without endangering the interest of the 
public in safeguarding adequate labor stand- 
ards either in the minimum wage area or in 
connection with work under federal contracts. 

The Fair Labor Standards Act of 1938, as 
amended, establishes a minimum hourly wage 
rate, now $1, for employees who are “engaged 


in commerce or in the production of goods 
for commerce” and are not excluded from 
coverage or otherwise specially treated. For 
the same workers it requires payment of 
premium at 1% times the regular rate for 
all work performed beyond 40 hours in any 
one week. 

Until 1955 the act was interpreted to 
cover construction work only where it in- 
volved the repairing or improving of an 
existing instrumentality of commerce. Thus 
the dredging of an existing interstate water- 
way or construction of revetments and the 
like in the instrumentality itself are ac- 
tivities covered by the act.® Conversely, 
original construction of buildings or facilities 
had not been considered within the scope 
of the act. In interpreting these situations 
the courts had adopted the same standards 
made applicable under the Federal Em- 
ployers’ Liability Act.* This line of reason- 
ing was supported by a long line of cases." 
What the Vollmer decision did was to extend 
the applicability of the act a step further 
by declaring that new construction not yet 
used but which was to become a part of an 
existing instrumentality of commerce was 
also covered by the act. The full implica- 
tions of this are not by any means clear. 
Does it mean that the building of any new 
structure which is to become a part of an 
enterprise engaged in interstate commerce 
is covered?* Only time and additional court 
decisions will clarify this. It is clear, how- 
ever, that Vollmer has greatly extended the 
coverage of the act in the construction area.” 
Some of the implications of its applicability 
to construction call for exploration. 


The Building and Construction Trades 
Bulletin for June, 1957, in an article dealing 


‘Walling v. Patton-Tulley Transportation 
Company, 6 LABOR CASES ‘ 61,527,134 F. (2d) 
945: Bennett v. V. P. Loftis Company, 14 LABOR 
Cases { 64.456, 167 F. (2d) 286 (CA-4, 1948); 
Schmitt v. War Emergency Pipelines, 16 LABOR 
Cases { 65,223, 175 F. (2d) 335 (CA-8, 1949): 
Ritch v. Puget Sound Bridge & Dredging Com- 
pany, 11 LaBoR CASES £ 63,216, 156 F. (2d) 334 
(CA-9, 1946). 

*See Justice Minton's dissent in the Vollmer 
ease where he cites Raymond v. Chicago, Mil- 
waukee & St. Paul Railway Company, 243 U. S. 
43. and New York Central Railroad Company v. 
White, 243 U. S. 188. 

* Moss v. Gillioz 
LasorR CASES { 67,753, 206 F. (2d) 819; Nieves v. 
Standard Dredging Corporation, 10 LABOR CASES 
€ 62.889, 152 F. (2d) 719; Kelly v. Ford, Bacon 4 
Davis, Inc., 12 LABOR Cases ‘ 63,849, 162 F. (2d) 
555: etc. 

* The Department of Labor appears to so 
construe Vollmer, according to the views of 
judges in the Fifth Circuit: ‘Independent of the 
proposed ultimate use of both radio and tele- 
vision, the Secretary insists that giving due 
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Construction Company, 24 . 


voice to the ‘practical considerations’ again em- 
phasized by Mitchell v. Vollmer, supra, as the 
gauge, construction of a new building for a 
new television station (unconnected with a 
going radio station) not yet in operation would 
nevertheless be commerce.’’ (Mitchell v. Hodges 
Contracting Company, 31 LABOR CASEs 70,318. 
238 F. (2d) 380.) Again: - we decline, as 
before, Mitchell v. Hodges Contracting Com- 
pany . . .the Secretary of Labor's entreaty to 
find in Vollmer the complete annihilation of all 
jurisprudence concerning the status of plants 
under initial construction merely because the 
term ‘new construction’ was used or was in- 
volved."" (Archer v. Brown & Root, Inc., 31 
LaBoR Cases { 70,518, 241 F. (2d) 663.) See 
also Justice Minton’s dissent in Vollmer. 

* “The test is whether the work is so directly 
and vitally related to the functioning of an in- 
strumentality or facility of interstate commerce. 
as to be in practical effect, a part of it, rather 
than isolated, local activity."’ (Justice Douglas’ 
Volimer opinion.) For further discussion of 
Volimer see Leroy Jeffers, ‘‘The Vintage Doc- 
trine—New Test of Wage and Hour Lew Cover- 
age,"’ 7 Labor Law Journal 78 (February, 1958). 
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with federal wage laws, states: “Building 
tradesmen are not affected directly by the 
minimum wage of $1.00. Any building trades 
union that cannot get a doilar an hour for 
its membership is certainly in a bad way. 
And all building trades union contracts call 
for at least time-and-a-half for overtime.” 
This points up the well-known fact that 
except for specific, limited geographical 
areas and industries characterized by chroni- 
cally depressed conditions, the wage and 
hour act minimum rate itself has little 
significant impact. While the hourly pre- 
mium beyond 40 per week affects more 
people, the influence of both these standards 
is vitiated considerably by the fact that a 
large share of the people who would other- 
wise be affected are excluded specifically 
from the act’s coverage.” 


The act covers workers engaged either in 
interstate commerce or in the production of 
goods for interstate commerce. This in- 
cludes transportation, transmission or com- 
munication among or between the states, 
and manufacturing, mining or handling of 
goods for interstate commerce. Most workers 
engaged in these activities are already highly 
organized into unions and are well pro- 
tected as to wage and overtime standards. 
Thus the inadequacy of the FLSA is in its 
coverage. The only remedy for that is 
legislation. In view of this inadequacy, the 
main administrative effects of the law relate 
to the determination of standards for cal- 
culating (1) the “regular rate” and (2) the 
“hours worked,” for overtime purposes.” 
It is in these areas that the act would 
have the greatest impact upon the construc- 
tion industry. 

This impact can best be illustrated by 
application of the Wage and Hour Admin- 
istrator’s regulations in these areas to two 
customary practices of long standing in 
construction—the daily travel allowance and 
the shift differential. 


The Wage and Hour Administrator's in- 
terpretation of what is “working time” under 


the FLSA” includes the following three 
Situations under “traveltime”: (1) travel 
from home to work, (2) travel that is all 
in the day’s work and (3) travel away from 
home. It seems clear from the criteria listed 
under these headings that travel from home 
to work before the regular workday and 
from work to home after its completion is 
not worktime. It is not entirely clear how 
travel to work and return involving a tem- 
porary domicile away from home, such as 
construction workers utilize, should be treated, 
although there is an inference that such 
temporary quarters should be considered as 
“home” within the meaning of the interpre- 
tation. Time spent traveling to the actual 
job site from a central meeting place where 
workers are required to report is counted 
as hours worked. 


Section 7(d) of the act requires inclusion 
in the “regular rate” of “all remuneration 
for employment paid to, or on behalf of, the 
employee” with seven specific categories of 
exclusions, three of which may be credited 
toward the required overtime compensation. 
Section 7(d)(2), which encompasses one of 
the seven categories of exclusions, states 
that “regular rate” should not be deemed to 
include, among other things, “reasonable 
payments for traveling expenses, or other 
expenses, incurred by an employee in the 
furtherance of his employer's interests and 
properly reimbursable by the employer; and 
other similar payments to an employee 
which are not made as compensation for his 
hours of employment.” 


According to the Administrator's Inter- 
pretative Bulletin, Part 778.7(b)(3), this 
would exclude from the regular rate actual 
travel and living expenses away from home 
for an employee who is traveling “over the 
road” on his employer’s business. The ex- 
clusions do not specifically encompass daily 
home-to-work allowances since these are 
not “incurred by an employee in the further- 
ance of his employer's interest,” but of his 
own interests. Presumably if such payments 


” These include nearly all workers employed 
in local retail and service establishments, in- 
cluding laundries and dry cleaners; fishermen; 
farmers: employees of small, local newspapers: 
local transit workers; employees of small tele- 
phone exchanges, small lumbering and sawmill 
operations, and fish canneries; newsboys. 

Gertrude G. Schroeder, in a provocative article 
entitled ‘“‘An Alternative Approach to Minimum 
Wage Fixing,”” 6 Labor Law Journal 147 
(March, 1955), estimated that in 1953, 18.2 mil- 
lion wage and salary workers were not pro- 
tected by either a federal or state minimum 
wage law and that most of the poorest paid 
workers are outside the purview of existing 
legislation. 


"Some indication of the circumscribed but 
sedulous efforts devoted to investigation of over- 
time violations is given in Mitchell v. Hodges 
Contracting Company, cited at footnote 8, in 
which the judge states that 1,100 contract jobs 
of the defendant employer were investigated by 
the Wage and Hour Division and only five were 
questioned. ‘Out of payrolls totaling in excess 
of $300,000.00 for this period, only small 
amounts of disputed overtime were involved."’ 
A footnote indicated that they totaled $1,454.37. 
The case involved not whether an overtime pre- 
mium was paid but how it was calculated. 

"2 Pt. 785, Interpretative Bulletin on Hours 
Worked under Wage-Hour Act, as amended. 
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are made as compensation for an employee's 
hours of employment, they may constitute 
part of the “regular rate.” 


The construction industry pays a daily 
travel allowance in several forms, some of 
which may require revision of overtime 
payment practices if the Wage and Hour 
Division applies its regulations to them. 
First of these is a daily subsistence payment 
made to workers who perform work far 
enough away from their permanent homes 
so that they must maintain temporary living 
quarters near the site of the work. Such 
allowances may, under certain cirmumstances, 
be included in the regular rate.“ Second, 
construction workers may receive a daily 
mileage allowance for traveling to and from 
work. This would appear to be reimburse- 
ment for expenses incurred, not remunera- 
tion for employment, and therefore not 
subject to inclusion in the regular rate. 
Some crafts’ wages are paid for time spent 
in actual travel to and from the job in the 
morning and in the evening. Such allow- 
ances may be susceptible to inclusion either 
as hours worked or as part of the regular 
rate for purposes of calculating overtime 


payments. Finally, in some areas craftsmen 
are paid a specified amount as part of their 
hourly rate in lieu of a travel allowance. 
Except for the last example, the foregoing 


allowances are not customarily included in 
the calculation of overtime for building 
trades workers. While the greatest problem 
for employers in connection with applica- 
tion of the regulations may be in the onerous 
problems of deciding about coverage and 
making the extra payroll calculations, the 
amounts involved are not insignificant. For 
instance, on the Hanford project of the 
Atomic Energy Commission at Richland, 
Washington, asbestos workers in 1957 re- 
ceived the following displacement allow- 
ances: $6 per day subsistence, seven days 
per week whether work was performed or 
not on the sixth or seventh day; round 


trip travel time at 40 miles per hour at 
regular hourly rate ($3.05 per hour) plus 
round trip mileage at eight cents per mile 
for daily travel from the edge of the pro- 
ject to the work place, plus $28 travel ex- 
penses from Spokane, the city of the local 
union, to Richland at the beginning and end 
of the job. Exclusive of the $28 allowance 
(paid in the interest of the employer) and 
the $4 daily mileage allowance (calculating 
a man’s daily travel distance at 25 miles 
each way; some jobs would be farther than 
that, some less), an asbestos worker's daily 
travel allowance, in addition to his $24.40 
wage, was almost $10. Its inclusion for 
overtime purposes would add $1.25 to the 
hourly rate. Although asbestos workers are 
not typical of all construction workers, 
other craftsmen do receive substantial daily 
travel allowances. The inclusion of such 
amounts as part of the regular rate (already 
four times as great as the legal minimum 
wage for some crafts) makes the adminis- 
tration of the wage and hour act, as a 
standard for protection of exploited wage 
earners, appear ludicrous in this area. 


Although on a smaller scale, similar prob- 
lems of application of the regulations are 
encountered in the area of shift differentials. 
Most construction projects operate on only 
one shift. It is only on the large projects, 
which are likely to be unionized, where a 
second and third shift may be used. Shift 
work on construction is generally performed 
on the basis of 7% hours work for eight 
hours payment on the second shift and 
seven hours work for eight hours payment 
on the third. Such arrangements increase 
the size of the “regular rate” in calculating 
overtime for work.” While this 
complication applies to only a limited amount 
of work, it is precisely this work which in 
almost every case is covered by provisions 
of a collective bargaining agreement. Ad- 
dition of a detailed legal requirement appears 
such a situation. 


covered 


unnecessary in 


“One of the developments in living patterns 
of construction workers since World War II 
has been trailer life. Before the war, contrac- 
tors on large projects usually built temporary 
barracks for single men. In recent times, con- 
struction workers are taking their families with 
them on jobs involving relatively long-term em- 
ployment. Under these circumstances the main- 
tenance of two abodes is a fiction and daily 
subsistence allowances are wage supplements. 
See Mead Smith's articles on the Savannah 
River Project in 75 Monthly Labor Review 150 
(August, 1952). 

“ The hourly differential device tends to be 
used where workers do not claim temporary 
living quarters. Where temporary living quar- 
ters are maintained, the hourly differential has 
the disadvantage of not being tax deductible. 
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“ The “regular rate’’ on a seven-hours-work- 
for-eight-hours-pay shift at $3 per hour is cal- 
culated as follows: 


Payment of overtime beyond 35 hours of 
actual work at a rate of $4.50 per hour would 
not release the employer from the requirement 
that he pay 1% times $3.43 for all hours beyond 
40 in a week. Extra compensation provided by 
premium rates may be credited toward over- 
time compensation required by the act, however, 
so that no violation would occur under the above 
conditions until more than 48 hours of work had 
been performed in one week. Nearly all con- 
struction agreements would require a double- 
time premium for such hours. 
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Somewhat similar comment can be applied 
to the Davis-Bacon Act “ as has been made 
of the administration of the FLSA. This 
act, which was passed to prevent under- 
cutting of labor wage standards through 
competition of contractors to obtain govern- 
ment construction work, has served that 
purpose well. However, after more than a 
quarter of a century of existence, considera- 
tion of its revision deserves some attention. 


The Davis-Bacon Act was passed in 1931 
and amended in 1935 and 1940. It provides 
for the payment of prevailing wage rates to 
mechanics and laborers on construction, 
alteration or repair of public buildings or 
public works of the federal government 
where the contract amounts to more than 
$2,000. The prevailing wages are determined 
by the Secretary of Labor and included in 
the invitations for bids on these jobs. Un- 
like the Fair Labor Standards Act, the mini- 
mum wages allowable on federal work cov- 
ered by the act are those which prevail in 
the area of the work on projects of a similar 
character. In most cases this means the 
negotiated building trades rates. Unlike 
the Walsh-Healey Act, which calls for de- 
termination of a minimum prevailing rate 
(usually the average entrance rate for the 
lowest paid classification in the sample used, 
for an industry or for an industry in an 
area), the Davis-Bacon Act requires pre- 
determinations for each and every classifica- 
tion in each craft. Thus a predetermination 
of rates for a large construction project 
usually covers several pages of allowable 
rates plus a schedule for apprentices. 


The original Davis-Bacon Act provided 
only for the payment of prevailing rates. 
Not until 1935 was the requirement added 
that these rates be predetermined by the 
Secretary of Labor. Later, in response to 
complaints from the painters union, the 
words “including painting and decorating” 
were added to “construction, alteration and 
repair.” This had the effect of making nearly 
all painting in government buildings subject 
to the building trades rate. In 1950 the 
President recommended and Congress agreed, 
in Reorganization Plan 14, to give the Sec- 
retary of Labor authority to “prescribe 
appropriate standards, regulations, and pro- 
cedures” for the federal agencies responsible 
for administration of the Davis-Bacon Act, 
the Eight-Hour Laws, Anti-Kickback Act, 


National Housing Act, Hospital Survey and 
Construction Act, Federal Airport Act, 
Housing Act of 1949 and School Survey and 
Construction Act of 1950." Prior to 1950, 
responsibility for administration of the stat- 
utes had been divided between the Secretary, 
the Comptroller General and the various 
contracting agencies. Pursuant to Reor- 
ganization Plan 14, the Secretary issued 
revised regulations™ describing the pro- 
cedures under the act and spelling out the 
obligations of the contracting agencies, con- 
tractor employers and the Secretary. These 
regulations require inclusion of boilerplate 
clauses in contracts involving covered work 
and provide procedures for determining dis- 
puted rates, penalty provisions for violations, 
and provisions for enforcement of the Eight- 
Hour Acts and Anti-Kickback Act. Unlike 
the FLSA and Walsh-Healey Act, the 
Davis-Bacon Act makes no provision for 
overtime premium or for maximum hours 
limitation. On federal construction these 
matters are subject to the Eight-Hour Law. 
This factor is responsible in large part for 
the effort by the Department of Labor to 
have construction included under coverage 
of the FLSA. The Eight-Hour Laws create 
no obligation to pay overtime premium for 
fewer than 56 hours in one week, provided 
no more than eight hours is worked in any 
one day. 


There have been relatively few court cases 
involving the Davis-Bacon Act or the re- 
lated statutes applicable to construction 
mechanics and laborers. These have covered 
relatively narrow issues, mostly where con- 
tractors have sought government reimburse- 
ment for the difference between the rates 
listed in the Secretary of Labor's predeter- 
mination and what they had been required 
to pay as a result of an intervening wage 
change.” More important than the court 
cases, perhaps, have been the Comptroller 
General’s decisions on questions involving 
his area of responsibility. Neither of these 
sources of guidance on the operation of the 
act, however, have been as important as the 
administrative procedures of the Secretary 
of Labor. Administration of the Davis- 
Bacon Act is an area of public administration 
which is unusually sensitive to political pres- 
surés. This is evidenced by the fact that the 
act was passed seven years before the Fair 
Labor Standards Act, five years before 


%6 46 Stat. 1494, 49 Stat. 1011, 54 Stat. 399, 55 
Stat. 53, 40 USC Sec. 276a and following: and 
as extended to the Federal-Aid Highway Act of 


1956, 70 Stat. 374. 
% To these were added the Federal-Aid High- 


way Act in 1956. 
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%* Secretary's Regulations, Pt. 5, Tit. 29, 
subtit. A, CFR. 
* U. 8. v. Binghamton Construction Company, 


25 LABOR CASES { 68,205, 347 U. S. 171 (1954). 
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Walsh-Healey, and signed by a Republican 
President. The building trades unions are 
generally a potent political force and their 
influence on the administration of the legis- 
lation by the Department of Labor cannot 
be underemphasized. Unlike the AFL itself, 
the attitude of the building trades unions 
has been favorable to prevailing wage legis- 
lation since late in the nineteenth century. 
At a time when the AFL was cool to or 
hostile to the idea of minimum wage legisla- 
tion, the building trades were promoting it.” 


The Davis-Bacon Act and related laws 
and their administration present several 
problems from the standpoint of the public. 
One of these involves the advisability of 
singling out an industry for support of its 
wage structure by legislation. This is quite 
a different concept from the theory behind 
the minimum wage standards in the FLSA, 
which is to establish a minimum for the pro- 
tection of elements in the population which 
are unable to protect themselves. The prin- 
ciple in the Davis-Bacon Act is rather to 
prevent the undermining of labor rates 
through competition for government con- 
tracts. This is a desirable objective and no 
doubt a necessary one in view of other 
strictures on the part of the government 
which require agencies to have work per- 
formed by the lowest bidder. However, it 
must be recognized that there is a vast 
difference between the minimum labor stand- 
ards of the FLSA and the prevailing standard 
of Davis-Bacon. The average hourly rate 
for building laborers, the lowest rate in 
construction, as reported by the Bureau of 
Labor Statistics (BLS) for July, 1958, was 
$2.48. This is $1.48 above the minimum of 
the FLSA and 35 cents above the average 
hourly earnings of all manufacturing workers 
as reported by the BLS for the same period. 
At the same time, the BLS reported an 
average hourly rate for bricklayers of $3.89, 
for plumbers of $3.71 and electricians of 
$3.68. These rates are representative of the 
level of wages predetermined under the 
Davis-Bacon Act. 


A related problem has to do with the ad- 
visability, from an economic standpoint, of 
government support of rigid union wage 
structures in time of economic contraction. 
It was necessary in 1935 for Congress to 
pass the Copeland Anti-Kickback Act in 
order to prevent Davis-Bacon from becom- 


ing ineffective as a result of employees 
returning a portion of their predetermined 
rates to their employers.” This resulted in 
part from the fact that negotiated rates were 
not the rates that the parties recognized as 
prevailing, and informal arrangements for 
lowering the rates had been put into effect. 
Although wage rate rigidities during periods 
of depression have presented few problems 
in recent years, they have more than mere 
academic interest at the present time. 

The other important effect flowing from 
the administration of the law has to do with 
the resolution of jurisdictional questions 
within the labor movement. In the regula- 
tions issued by the Secretary of Labor 
pursuant to Reorganization Plan 14, the 
Secretary is made the arbiter of questions 
involving the proper classifications of me- 
chanics and laborers to perform particular 
work. As indicated above, the Secretary 
determines wages prevailing for the corres- 
ponding classes of laborers and mechanics 
employed on “projects of a character similar 
to the contract work” in the area. This 
means, in its operation, that the Department 
of Labor may make jurisdictional awards of 
work between crafts. Consequently the De- 
partment may dictate to a contractor what 
union he must bargain with. Thus the pres- 
tige of the law is lent to existing arrange- 
ments (if they are found to be “projects of a 
character similar to the contract work”), 
and innovation in such arrangements is pre- 
vented or penalized. An illustration: If a 
contractor wants to use laborers to lay soil 
pipe at a lower rate than he would need to 
pay were he to use pipefitters, he may be 
prevented from carrying through on this 
arrangement because the Department of 
Labor decides that the custom in the area on 
similar projects has been to use pipefitters. 
This may have some desirable consequences 
in reducing industrial strife (although the 
building trades unions and contractors have 
an organization of their own whose purpose 
is to do this), but it also places the govern- 
ment in the position of pre-empting private 
parties from making their own decisions. 

Perhaps more important for its future 
consequences is the tendency of the Depart- 
ment to insert itself in situations where it 
makes jurisdictional decisions between build- 
ing trades unions and industrial unions. 
This is more serious because in this area, 


(Continued on page 945) 


*® See Atkin v. Kansas, 191 U. S. 207, which 
upheld a Kansas prevailing wage law in the 
1890's: also, R. G. Patterson, Wage Payment 
Legislation in the United States (United States 
Department of Labor, BLS Bulletin No. 229, De- 
cember, 1917). 
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* See the report of a Senate subcommittee orf 
the operation of the Davis-Bacon Act (New York 
Times, July 22, 1935). 


___Fmergency Boards Under the Railway 


The effectiveness of the emergency board procedure for the set- 
tlement of railroad labor disputes is discussed in this article. 
The author observes that the emergency boards have not performed 
the functions originally intended for them, and that procedural 
defects in the conduct of emergency board hearings have evolved. 


H ROM 1926, when the Railway Labor 

Act was enacted, until early 1957 a 
total of 127 emergency boards has been 
created by the President of the United 
States in order to “investigate and report” 
on disputes between railroads and _ their 
employees. Such boards are established 
if, “in the judgment of the [National] Media- 
tion Board,” the disputes might “threaten 
substantially to interrupt interstate com- 
merce to a degree such as to deprive any 
section of the country of essential trans- 
portation service.” * An additional 58 emer- 
gency boards were established during World 
War II by the National Railway Labor 
Panel, which was authorized by the Presi- 
dent to establish such boards without the 
usual certification by the National Media- 
tion Board to the President that an emer- 
gency existed.’ 

What has been the experience under this 
procedure for the settlement of railroad 
labor disputes? Have the original objec- 
tives been achieved? It is the purpose of 
this article to examine these questions. 

The emergency board provisions of the 
Railway Labor Act of 1926 were drafted by 
representatives of labor and management, 
were enacted without any changes by the 
Congress of the United States, and have re- 
mained unchanged since their enactment. 


Procedure for Establishment 
of Emergency Boards 


An emergency board is created by the 
President as a last resort for the resolution 
of a railroad labor dispute. 


As a first step, the Railway Labor Act, as 
amended, provides under Section 6 that 
either party to the agreement may initiate 
changes in the contract, provided 30 days’ 
notice of the intended changes is given. 

Section 6 of the law provides further that 
within ten days of the receipt of the notice 
of intended changes, the parties are to 
agree upon a time and place for a confer- 
ence and that the conference is to be held 
within 30 days after the notice has been 
submitted. 

The second step is a conference between 
the parties, either on each railroad or on 
a national basis. There is no time limit as 
to the length of the conference. If the 
conferences between a union and a carrier, 
either on an individual carrier level or on 
a national basis, fail to produce a settlement, 
the law provides that the status quo must 
be maintained for ten days after the con- 
ferences have been terminated. This means 
that the carrier may put into effect any 
changes in the contract it seeks after ten 
days have elapsed unless, as provided by 
the law, the services of the National Media- 
tion Board are invoked by either party or 
the National Mediation Board proffers its 
services. 

The third step is the intervention of the 
National Mediation Board, which uses its 
best efforts to bring the parties involved 
in a dispute to an amicable settlement. If 
a settlement is not achieved, the Board has 
an obligation, under the law, to “induce” 
(this is the actual word in the law) the 
parties to refer the entire matter to arbitra- 
tion, in accordance with the provisions of 
the act. 


1 Annual reports of the United States Board 
®f Mediation for the fiscal years ended June 30, 
1926, to June 30, 1934, and annual reports of 
the National Mediaticn Board for the fiscal 
years ended June 30, 1935, to June 30, 1956. 
See also Sec. 10 of the Railway Labor Act, as 
amended. 
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2 Fourteenth Annual Report of the National 
Mediation Board for the Fiscal Year Ended 
June 30, 1948, p. 52. The panel was established 
by executive order of the President of the 
United States on May 22, 1942, and was abol- 
ished by executive order of the President on 
August 11, 1947. 
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Labor Act 


By JACOB J. KAUFMAN 


If arbitration is rejected by either party. 
the Board is required to notify the parties 
“at once,” im writing, that its efforts to 
settle the dispute by mediation have failed. 
For 30 days thereafter the status quo is to 
be maintained, unless arbitration is eventually 
agreed upon or an emergency board is 
established, in a manner described below. 


A fourth, and final step, could be arbitra- 
tion. However, if the dispute is not dis- 
posed of by arbitration, the status quo must 
be maintained for 30 days after the National 
Mediation Board has so informed the parties. 

At this stage, if the labor organization so 
desires a strike date might be set. Under 
the law, the union’s right to strike is not 
denied. However, if, in the judgment of 
the National Mediation Board, the dispute 
“should threaten substantially to 
interrupt interstate commerce to a degree 
such as to deprive any section of the country 
of essential transportation service,” the Board 
has the responsibility of notifying the Presi- 
dent “who may thereupon, in his discretion, 
create a board to investigate and report 
such dispute.” 

The law provides that this emergency 
board be “neutral” in composition and that 
its size be determined by the President. 
The emergency boards usually consist of 
three members, although in a few instances 
there have been five members. 

It is significant to note that the establish- 
ment of an emergency board is discretionary 
on the part of the President. It is also 
significant to note that the law does not 
set forth any procedures as to the manner 
in which the board is “to investigate and 
report.” Finally, in contrast with an arbi- 
tration board, an emergency board does 
not have authority to issue subpoenas for 
witnesses or information. 


The Railway Labor Act, as amended, 
provides further: “Such board shall be 
created separately in each instance and it 
shall investigate promptly the facts as to 
the dispute and make a report thereoh to 
the President within thirty days from the 
date of its creation.” Under the law, the 
status quo must be maintained for 30 days 
after the board has made its report. 


After 30 days have elapsed from the date 
of the report, either party is free to act 
without any limitations as far as the Rail- 
way Labor Act, as amended, is concerned. 
The union is free to strike and the railroads, 
in the opinion of one of their spokesmen, 
are free to alter the contract, as set forth 
in their original proposals.* 


Frequency of Use 
of Emergency Boards 


It is quite apparent that the drafters and 
enacters of the Railway Labor Act expected 
that few emergency boards would be cre- 
ated, that such boards would be concerned 
with broad issues, that the recommendations 
would be made in the broadest of possible 
terms (usually suggesting a method for the 
resolution of the dispute rather than the 
terms under which the dispute would be 
settled) and that public opinion would play 
a vital role in forcing the recalcitrant party 
to abide by the recommendations of the 
boards. It is quite obvious that the ex- 
perience over the years has not conformed 
to these The apparent success 
of the 1920’s and 1930's may well have 
reflected the economic conditions of the 
period rather than the efficacy of the law.* 


intentions. 


The labor spokesman at the 1926 Con- 
gressional hearings stated that he did not 
“think that you will have very many dis- 
putes that will ever go to the emergency 
board.”* This hope, expressed in cautious 
optimism, was based on the assumption that 
most cases would go to arbitration and, in 
the opinion of the spokesman, the arbitra- 
tion provisions of the law were so fair 
that “we believe that there will be recourse 
to arbitration in practically every instance 
where the mediators can not bring about 
an agreement.”* The President of one 
labor organization stated that “if this bill 


* Hearings before the Committee on Labor 
and Public Welfare, United States Senate, 
82d Cong., 1st Sess., Labor Dispute Between 
Railroad Carriers and Four Operating Railroad 
Brotherhoods (1951), p. 23. 

4 Jacob J. Kaufman, Collective Bargaining im 
the Railroad Industry (Kings Crown Press, Co- 
lambia University, New York, 1954), pp. 78-79. 
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’ Hearings before the Committee on Interstate 
and Foreign Commerce, House of Representa- 
tives, 69th Cong., Ist Sess., on R. 7180, 
Railroad Labor Disputes (1926), p. 102. (Here- 
after cited as 1926 House hearings.) 

* Work cited at footnote 5, at p. 103. 


The author is an associate professor 
of economics at Pennsylvania State 
University. The author of Collective 
Bargaining in the Railroad Industry, 
he teaches classes for railroad and 
air line workers and supervisors for 
the Extension Division, New York 
State School of Industrial & Labor 
Relations, Cornell University. 


is enacted into law [it is our hope 
that] its primary provisions will be sup- 
ported in such good faith that no need will 
arise for utilizing the emergency board 
provision.” * 

This hope, on the part of the labor 
spokesman, for the use of emergency boards 
in rare and unusual cases reflected their 
concern over the fact that the emergency 
board provision might provide the basis 
for eventual compulsory arbitration. This 
concern would appear to be justified in view 
of the recent attempt on the part of the 
railroads to have the recommendations of 
emergency boards be binding.” 


During the period from 1926 to 1934 a 
total of 11 emergency boards were created. 
The National Mediation Board refers to a 
statement of a former president of a large 
eastern railroad in which he said that “never 
in modern times has there been such peace, 
such contentment, so little strife in any one 
industry, as existed in the transportation 
field in these past eight years (1926 to 
1934).”* The experiment was considered 
successful in 1934. 


The experiment in labor relations which 
involved no penalties or compulsions was 
still considered a success until the early 
stages of World War II. Through June, 
1940, only five emergency boards had been 
established since the 1934 amendments, or 
an average of less than one a year. Since 
1940, for a period of about 16 years, about 
110 emergency boards have been estab- 
lished for an average of about seven a 
year.” This does not include a total of 58 
boards established by the National Railway 


Labor Panel during a five-year period from 
1942 to 1947. If these boards are included 
in the total, the average for the period 
amounts to about ten a year. The largest 
number established was in 1947 when nine 
boards were created by the President and 
13 by the panel. During the past few years 
the number has fallen significantly, and 
during the four years ending June 30, 1956, 
the average number of boards created was 
three a year. 

The creation of a large number of emer- 
gency boards, at least until recent years, is 
based on a number of factors. 


First, the frequent resort to emergency 
boards during the war and postwar periods 
for the resolution of disputes indicates what 
was feared by the labor spokesmen and 
what has generally been predicted by stu- 
dents of labor relations, namely, that the 
very existence of such procedure tends to 
destroy or impede collective bargaining, at 
the lower levels and tends to draw disputes 
to such boards.” The existence of a formal 
procedure whereby an emergency board is 
created before the dispute reaches a crisis 
is in contrast with the establishment of 
similar boards under the Taft-Hartley Act 
whereby they are not part of a formal pro- 
cedure and where they are created only 
after the dispute has reached a crisis stage. 
It is for this reason that it has been sug- 
gested that a fact-finding board should not 
be part of a formal procedure, but rather 
the parties should not know whetlier such 
a board will be called into existence.” 


Second, the emergency boards have not 
been the last step in a dispute, after the 
parties have exhausted all opportunities to 
settle it between themselves. Under the 
law the union still has the right to strike 
if it does not accept the recommendations 
of the board. In other industries, fact- 
finding boards have usually been convened 
after a strike has been in existence, These 
latter boards have usually been less con- 
cerned with “facts” and more interested in 
providing a basis for settlement.” 


Third, the railroad unions found over 
many years that they were able to obtain 
further concessions, over and above emer- 
gency board recommendations, by threaten- 


7 Work cited at footnote 5, at p. 191. 

* Hearings before the subcommittee on Rail- 
way Labor Act Amendment of the Committee 
on Labor and Public Welfare, United States 
Senate, Sist Cong., 2d Sess., on S. 3463 (1950), 
pp. 5-7. (Hereafter referred to as Hearings 
on Donnell Bill.) 

* Sixteenth Annual Report of the National 
Mediation Board for the Fiscal Year Ended 
June 30, 1950, p. 17. 
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See annual reports of the National Media- 
tion Board. In January, 1957, Board No. 116 
was created. 

" Work cited at footnote 4, at p. 155. 

“ Arthur Stark, ‘‘Fact-Finding in Labor Dis- 
putes,"" Proceedings, New York University, 
Fifth Annual Conference on Labor (1952), 


609. 
Work cited at footnote 12, at py. 607-608, 
615. 
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ing to strike and by availing themselves of 
White House intervention.” 


Fourth, the frequent use of the emergency 
board procedure reflects the failure to utilize 
the arbitration procedures under the law. 
It was an original hope that disputes would 
be handled in this manner and that only 
rare cases would be referred to emergency 
boards. Such boards would concern them- 
selves with the question of why the parties 
did not arbitrate, and the party refusing to 
arbitrate would have the burden to explain 
its position to the emergency board.” 


Over the years the arbitration feature of 
the law has been utilized in only a few 
instances in which national disputes were 
involved, with the unions being most re- 
luctant to agree to resolve disputes in this 
manner. The reason for this reluctance is 
the unions’ fear of submitting any working 
rules issues to “outsiders” for resolution, 
particularly when the unions are committed 
to the result. 


Does the less frequent resort to emer- 
gency boards in the past few years presage 
renewed hope for the Railway Labor Act? 
Does the fact that some cases have been 
settled by mediation during this period 
mean a return to collective bargaining on 
the part of the parties and, therefore, a 
decline in the use of emergency boards? 


The increase in the number of settlements 
and the reduction in the use of emergency 
boards in the past few years reflect two 
basic conditions. 

First, in recent years the carriers have 
been making counterproposals to the unions’ 
demands for wage increases in the form of 
revision or elimination of important work- 
ing rules. For this reason the unions have 
been exceedingly reluctant to go to an 
emergency board since they are exceedingly 
anxious to avoid the use of “outsiders” in 
considering this type of question. Recently, 
for example, the Brotherhood of Locomotive 
Firemen and Enginemen settled its case in 
the United States without going to an emer- 
gency board. In the settlement they were 
able to obtain the carriers’ withdrawal of a 
demand for a rule which might result in the 
eventual elimination of the fireman on a 
diesel engine. In early 1957 a Canadian 
board recommended the gradual elimination 
of firemen on certain types of work. As a 


result a strike took place and at the present 
time a special commission is examining 
the entire problem. In a _ nonoperating 
workers’ case an emergency board did make 
certain recommendations for revisions in the 
working rules and the eventual agreement 
between the parties contained some of these 
revisions.” In other cases before emergency 
boards the unions have ignored the de- 
mands of the carriers’ counterproposals for 
working rules revisions and the boards have 
been somewhat critical of the unions’ attitude. 


A recent emergency board report made 
reference to the fact that the labor organ- 
ization presented no evidence with respect 
to the carriers’ demands for working rules 
revisions.” It also stated that it “has been 
unpressed with the thought that there is 
need for reform in the areas upon which the 
carriers’ proposals would operate if adopted.” * 
It s0ted as well that the issues involved are 
exceedingly complex and would be better 
resolved around the conference table. The 
board did state that if the unions persist in 
refusing to submit evidence, it was possible 
that some future board “will treat the car- 
riers’ showing as unchallenged and sufficient 
to warrant its support to the proposals as a 
matter of course.” These statements are in- 
deed warnings which have been noted by 
the labor organizations. As the carriers 
continue to push their counterproposals the 
union will tend to avoid the use of emer- 
gency boards. 

Second, it has been increasingly more 
apparent to the unions that emergency boards 
have been accepting the intraindustry “pattern” 
argument of the carriers.” The boards have 
urged rather strongly in recent years that 
once a wage pattern has been established in 
the industry, other crafts and unions will 
have to accept that settlement. At first the 
unions sought to “break” the pattern, but 
have recently accepted the fact that the 
“pattern” approach is rigid and cannot be 
broken. The result has been that the first 
case which is settled, with or without the 
use of an emergency board, tends to become 
the basis of settlement for other organiza- 
tions. Thus, emergency boards have either 
been avoided if some settlement has. been 
made “across the table” by one organiza- 
tion or have been limited in use because the 
recommendations of one board have become 
the basis for settlement for other labor 
organizations. 


David Levinson, ‘Railway Labor Act—-The 
Record of a Decade,’ 3 Labor Law Journal 13, 
28 (January, 1952). 

* 1926 House hearings, p. 389. 

% Report to the President by the Emergency 
Board, May 15, 1954, pp. 76 and following. 
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" Report cited at footnote 16. 

* Report cited at footnote 16, at p. 57. 

” See, for example, Report to the President 
by the Emergency Board, March 14, 1957. 


There is no doubt that were it not for the 
working rules problem and the strict “pattern” 
approach of emergency boards, there would 
be greater recourse to the use of emergency 
boards with the many defects noted earlier. 
Thus, it seems fair to state that the recent 
experience under the Railway Labor Act 
does not necessarily presage a future return 
to collective bargaining but simply reflects 
a lull while the labor organizations re- 
examine their total problem to meet their 
organizational aims and needs. 


Functions of Emergency Boards 


A reading of the Congressional hearings, 
reports and debates prior to the enactment 
of the Railway Labor Act in 1926 reveals 
the intent of Congress in terms of the func- 
tions of emergency boards, the procedures 
to be followed and the objectives to be 
achieved. A study of the experience under 
such boards provides an opportunity to de- 
termine the extent to which the actual ex- 
perience has conformed to this intent and 
indicates whether the expectations of Con- 
gress have been realized. 

As stated above, the law states that an 
emergency board has the basic function “to 
investigate and report” concerning the dis- 
pute. The law itself in no place spells out 
in detail what such an investigation and 
report involves. It is, therefore, necessary 
to turn to the hearings and debates in order 
to learn Congressional intent. 


Mediation Role 

A basic issue with respect to the functions 
of the emergency boards is whether they 
are responsible for the settlement of the 
dispute either by mediation or by fact- 
finding or both. Turning to the committee 
hearings, one finds the spokesman for the 
labor organizations stating that “this board 
is not merely a board for the purpose of in- 
forming the public regarding ‘the merits of 
the inevitable conflict. The primary purpose 
and use for such a board is clearly a last 
effort to settle a controversy which threatens 
to injure public interest .... Such... 
board would certainly want to exercise first 
of all the mediatory power that would rest 
within its hands . . ..”” 

This spokesman stated that “you are going 
to destroy that function if you set that 


board up . in such a manner that you 
appear to be creating . . . a sort of super- 
labor board that will come in and solemnly 
sit behind a table and summon witnesses 
and take evidence and consider the matter 
in private conference, and then issue an 
unenforceable opinion.” ™ The same spokes- 
man stated that “we want this emergency 
board to take the power of a final board of 
mediation and try to bring an agreement.” * 
He was concerned about the board acting 
as a “sort of super-conciliation board that 
will hand down an unenforceable opinion,” 
and then asked: “What is the real duty of 
that board? Why, the question presented to 
the board is this: Why is this controversy 
not arbitrated ? Two questions come 
up: First, was the controversy so clear 
that it did not need arbitration; and, if it 
did, what prevented arbitration?” ™ 


It is quite evident from the above state- 
ments that the proponents of the law, who 
were the writers of it, were exceedingly 
anxious that the board act as a mediatory 
body first and as a fact-finding body second. 
The record of the Congressional debates 
seems to stress the same functions. For 
example, the then Congressman Barkley 
stated that the board “will exercise what- 
every mediatory or persuasive powers they 
might possess. It is made their duty 
to make a report upon the merits of the con- 


troversy, and by means of that report the 
power of public opinion brought to bear. . . . 
The public are to be given the facts, upon 


which they will form their own judgment.” ™ 

Although the intent of the parties which 
drafted the law and the intent of Congress 
seems quite clear, that the primary function 
of an emergency board is that of mediation, 
an examination of the actual functioning of 
the boards indicates that they have assumed 
the fact-finding function as primary. It is 
interesting to note, for example, that after 
the act had been in operation for about eight 
years one board noted that “emergency 
boards have formerly been instructed to in- 
vestigate and report the facts pertaining to 
the controversy. In the instant case the 
Board was authorized to ‘make every effort 
to adjust the dispute’ upon the facts devel- 
oped. The success with which this extension 
of authority has been attended seems a suffi- 
cient justification for thus enlarging the 
powers of emergency boards.” This state- 


»” Hearings before the Committee on Inter- 
state Commerce, United States Senate, 69th 
Cong., 1st Sess., on S. 2306, Railway Labor Act, 
Pt. I, p. 83. (Hereafter cited as 1926 Senate 
hearings.) 

21 1926 Senate hearings, Pt. I, p. 83. 
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2 1926 Senate hearings, Pt. II, p. 135. 

*3 1926 Senate hearings, Pt. II. p. 187. 

™ 67 Congressional Record 4517. 

* Report of the Emergency Board to the 
President, March 31, 1934, p. 5. 
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ment implies that the letters of appointment 
to the board had previously not mentioned 
the mediation function of the boards. Al- 
though subsequent boards were aware of 
this function, they were rather unsuccessful 
as mediators, if we are to judge by the 
results. In 1941 an emergency board, after 
issuing its report, was reconvened by the 
President for the purpose of mediating the 
dispute.” On the other hand, in 1943 an 
emergency board refused to reconvene for 
mediatory purposes and the President was 
required to appoint a new board.” As late 
as 1948, a concurring opinion in a board 
report stated that “neither [the] Executive 
Order creating this emergency board, 
nor the letter of the President notify- 
ing the undersigned of his appointment on 
this body, expressly enjoins the Board to 
make a recommendation. On the contrary. 
these documents simply command this Board 
to investigate promptly the facts as to 
such disputes and report its findings to the 
President. . . .”™ 

One might inquire why the word “media- 
tion” does not appear in the law while the 
words “investigate and report” do appear 
if it was the intention of the parties to have 
emergency boards perform the mediation 
function? The hearings reveal that the 
labor organizations objected to the insertion 
of this word because they feared that it 
might be the first step on the road to com- 
pulsory arbitration.” 


Issuance of Recommendations 


One question which has arisen is: Should 
these boards make specific recommenda- 
tions for the resolution of disputes? The 
Congressional debates and hearings do not 
give a clear-cut answer to the specific issue 
of recommendations. One notes such com- 
ments as the board’s “sole purpose is to 
discover and report the facts.”” Another 
comment made by a Congressman was that 
“I cannot figure it out in any other way 
than they are to report their recommenda- 
tions.”" Yet another Congressman stated 
that “it is made their duty to make a report 
upon the merits of the controversy, and by 
means of that report the power of public 


opinion is brought to bear. The pub- 
lic are to be given the facts, upon which 
they will form their own judgment.” * 


The boards have apparently accepted the 
fact that specific recommendations are to 
be issued because in most instances the 
boards have so acted. There are a few 
cases, however, in which boards have sug- 
gested that the parties negotiate further or 
submit the disputes to arbitration. This has 
been particularly true in situations in which 
grievance disputes were brought before the 
boards by the unions or in which changes 
in working rules were requested by either 
party. For example, in the first report is- 
sued by an emergency board in 1928 the 
board recommended that the union accept 
the carrier’s offer to arbitrate the issue, but 
the board refused to handle certain griev- 
ances and suggested that these disputes be 
referred to the National Railroad Adjust- 
ment Board.” In the second report a board 
pointed out that “a large part of the evi- 
dence at the hearing related to rules 

These rules, however, involve tech- 
nical questions affecting working conditions, 
over a wide range of territory, which cannot 
be adequately understood and appraised in 
the brief time open to this board in making 
its report.” ™ 


Issues Considered 


This permits us to turn to a rather im- 
portant question, namely, with what issues 
should these emergency boards be con- 
cerned? The Congressional hearings are 
replete with statements by the representa- 
tives of both the carriers and the unions, 
as well as the Congressmen, that the boards 
should be concerned with broad issues. 
Donald Richberg, testifying for the unions, 
pointed out that “if you have got a com- 
plicated problem, this board is not going 
to work it out anyway. It is a lay board. 
If it is a problem of simple elements, they 
may be able to work it out, or else, if not 
simple, work out a method of solution for 
a complicated problem. In other words. 
it has got to deal with the broad factors 
of the situation, and not with the intimate 
details.” * 


* Bighth Annual Report of the National 
Mediation Board, for the Fiscal Year Ended, 
June 39, 1942, pp. 37-38. and Supplementary 
Report to the President by the Emergency 
Board, Mediation Settlement, December 5, 1941, 


Pp. 

* Herbert R. Northrup, ‘““The Railway Labor 
Act and Railway Labor Disputes in War Time."’ 
American Economic Review, June, 1946, p. 330. 

* Report to the President by the Emergency 
Board, April 7, 1948, p. 6. 
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* 1926 House hearings, pp. 239-240. 
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The spokesman for the carriers asserted 
that the “board is not going into a meticu- 
lous examination of all this question; it is 
undoubtedly intended to reach its conclu- 
sions on large questions . . Those mat- 
ters do not require the summoning of wit- 
nesses and the taking of great volumes of 
testimony.” ™ In fact, one gets an impres- 
sion that the board’s recommendations should 
concern themselves with how the disputes 
should be resolved rather than the conditions 
for the settlement. Testifying for the unions, 
Mr. Richberg indicated that if a board were 
confronted with, say, the question of an 
eight-hour-work day, it might express an 
opinion “as to what would be a desirable 
standard,” but if it were confronted with 
the question of the effect of an eight-hour- 
work day, a board might recommend the 
establishment of a commission to investi- 
gate this technical question. Mr. Richberg 
added: “That is the sort of report which the 
board could make. But if it were a question 
of an increase of two cents an hour or three 
cents an hour or four cents an hour... a 
board of that kind could hardly hand down 
a decision that would be of any particular 
effect. It would be too much of a matter 
of opinion. They might say that some in- 
crease was desirable. They might say that 
this increase was not unreasonable and this 
was. They might express a general opinion, 
but . . . it is quite impossible to conceive 
that such a board . . . could have any effect 
in writing a decision as though they were 
to settle a broad economic question in one 
decision. That is the trouble with the [ Rail- 
road] Labor Board.” 


If this was to be the approach of an 
emergency board, it is quite evident that 
the emergency boards, particularly those 
appointed in recent years, have failed to 
fulfill these functions. In fact, they have 
concerned themselves with specific, techni- 
cal questions, and have made wage recom- 
mendations that are specific, even to the 
half cent. 


This concern of emergency boards with 
technical questions has been reflected in 
lengthy hearings, large numbers of wit- 
nesses and exhibits, and considerable direct 
testimony and cross-examination over nar- 
ruw issues.” For example, one case required 
six weeks of hearing, included 30 volumes 
of testimony, covering 5,253 pages, and 123 


exhibits.” Another case required 5,922 pages 
of testimony and 155 exhibits.” Since the 
outbreak of World War II, most of these 
board hearings which involved national issues 
were of similar length. This is in sharp 
contrast with the earlier emergency boards 
which were appointed immediately after the 
enactment of the 1926 law. 


Instead of hearings on the broad issues, 
as intended by the parties, these hearings 
have become legal battles involving detailed 
testimony and exhaustive cross-examination. 
The records are replete with detailed testi- 
mony on narrow statistical questions and 
technical aspects of railroading to an extent 
that the basic issues are frequently beclouded. 


For many years both parties participated 
in this type of hearing, although the labor 
organizations have shown a tendency in 
recent years to resist and object to this 
approach to the emergency board procedure. 
For example, in 1955 the Brotherhood of 
Locomotive Firemen and Enginemen, through 
counsel, pointed out to an emergency board 
that “proceedings of this nature have been 
edged into marathon tests of endurance.” “ 
The union stated that it was prepared to 
present its case in three or four days and 
refused to allow its witnesses to be cross- 
examined by counsel for the carriers.” Simi- 
larly, the Order of Railroad Conductors 
and Brakemen, in its official journal, sup- 
ported the position of the firemen and ex- 
pressed the hope that “these boards will 
conduct their hearings on a practical, logica! 
and prompt basis and thereby remove the 
‘bric-a-bac’, from the railway labor scene.” “ 


In addition to the question of whether or 
not the emergency board should be con- 
cerned with narrow or broad issues in con- 
tract disputes, the question of whether or 
not the boards should concern themselves 
with disputes over interpretation and appli- 
cation of contracts, that is, grievance dis- 
putes, has been raised consistently since the 
enactment of the Railway Labor Act in 
1926. Such boards have been created at the 
request of the National Mediation Board 
when the labor organizations have refused 
to take grievance disputes to the National 
Railroad Adjustment Board but have in- 
stead threatened to strike. 


In 1946 the National Mediation Board 
expressed concern over the growing tend- 
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ency to use emergency boards for the settle- 
ment of grievance disputes.“ This problem 
has continued, although the National Media- 
tion Board has recently noted an easing of 
the problem by the increased use of special 
boards of adjustment, which have been 
established to handle grievances on indi- 
vidual railroads.“ 


The emergency boards themselves have not 
been fully consistent on the question of 
handling grievance disputes. In 1942 one 
board accepted the responsibility for the 
handling of such disputes.“ Yet in 1946 
another board urged the parties to refer 
these grievance disputes to the National 
Railroad Adjustment Board, which was 
organized for such purpose.” Later, in 1949, 
a third board stated that although these 
grievance disputes were properly referable 
to the National Railroad Adjustment Board, 
it would proceed to handle the case in order 
to avoid delay.“ 


Grievance disputes were never intended 
to be brought before emergency boards, but 
the inconsistent positions of various boards 
have not been helpful. It might be noted 
that in a sense the National Mediation Board 
is at fault for recommending the establish- 
ment of emergency boards for such pur- 
poses, although it is quite understandable 
that faced with a possible strike the board 
has had no alternative. 


Now that the Supreme Court of the United 
States has ruled that once a grievance dis- 
pute is before the National Railroad Adjust- 
ment Board, an injunction can be issued to 
forestall any strike on such an issue, it is 
reasonable to assume that the use of emer- 
gency boards for grievance disputes will be 
reduced if not eliminated.” 


Finally, as to the type of issues presented 
to the emergency boards, consideration should 
be given to the problem of the working rules, 
that is, rules governing the conditions of 
work. This problem is probably one of the 
thorniest confronting railroad labor rela- 
tions today.” The unions have resisted 
changes in, or the elimination of, these 


rules on the ground that they represent 
protection against the arbitrary and caprici- 
ous actions of management, while the rail- 
roads have insisted that these rules have 
been costly.” 

From the very beginning the emergency 
boards have been reluctant to handle the 
question of changes in, or elimination of, 
these working rules.” However, it was not 
until 1948 that one board was unusually 
critical of the fact that it was confronted 
with rule changes and pointed out that it 
“was not asked to resolve a question 
of principle. It was made, instead, the tar- 
get for a barrage of conflicting arguments 
about a lot of little details To use 
the emergency board procedure in this 
fashion seems to us to defeat its purpose 
ie It is a mistake to call upon a Board 
such as this, as part of an ‘emergency pro- 
cedure’, to spend its, time trying to unravel 
a piece of string.” ™ 

Despite this severe criticism, emergency 
boards in recent years have continued to 
make recommendations on rules whenever 
they have been confronted with the issues.” 

One can expect a continuation of this 
problem since the railroad labor organiza- 
tions have been exceedingly reluctant to 
yield to any request for changes in the 
working rules and the railroads have been 
consistently pressing for such changes. Ii 
the issue is not negotiated, the question will 
have to be presented to emergency boards 
and these boards will be confronted with 
issues which are exceedingly complicated 
and which were never intended to be pre- 
sented to such boards, 


Issuance of Reports to Public 


In connection with the question of whether 
or not the report of emergency boards should 
be made public, it is interesting to note that 
an amendment was proposed on the floor of 
Congress to include the word “public” be- 
fore the word “report” in the original 1926 
law and that this amendment was rejected.” 
It is apparent from the committee hearings 
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that both labor and management intended 
to leave it to the discretion of the President 
as to whether or not the report of the emer- 
gency board should be released to the 
public.* It was their opinion that the report 
should be made public only if it was in the 
public interest to do so. The union spokesman 
pointed out that if there were a report in 
which one of the parties was severely con- 
demned, the President of the United States 
might be able to induce a settlement on the 
threat that the report would be made public.” 

Since the Railway Labor Act was enacted 
in 1926 all reports by emergency boards 
have been made public immediately upon 
submission to the President, apparently with- 
out any consideration to the reports being 
used for the purpose of inducing a settlement. 


Role of Public Opinion 


Probably the most significant failure of 
emergency boards has been that they have 
been unable to mobilize public opinion be- 
hind their reports’ recommendations. It 
was on public opinion that the law’s draft- 
ters and the legislators had based their 
greatest hopes. In part the failure to mo- 
bilize public opinion is inherent in the law 
itself. As pointed out above, the boards’ 
recommendations do not come at a last step 
but are part of a procedure. In addition, the 
failure on the part of emergency boards to 
arouse public opinion refiects the manner in 
which the boards’ proceedings have been 
conducted, namely, permitting them to be- 
come marathon hearings in which the basic 
issues have been drowned out by statistical 
contests and exhaustive cross-examinations. 
In other words, the emergency boards per- 
mitted the hearings to become matters of 
“legal relations” rather than “labor relations.” 

A major misconception has been that 
public opinion can be aroused and utilized 
as a force for the settlement of labor dis- 
putes. This concept has been challenged 
and it has been argued that little evidence 
has been adduced: that public opinion can 
play such a role.” 

Although Congress intended that it would 
be discretionary on the part of the President 
to release the report of an emergency board 


to the public, there is no doubt that the 
proponents of the law and Congress intended 
that public opinion would play a vital role 
in the “compelling” of the parties to accept 
the recommendations of the board, 


The labor spokesman indicated that the 
primary function of the board was “to settle 
the controversy” and that this would be ac- 
complished by the force of public opinion. 
He stated: “You bring into the situation a 
party of disinterested public representatives 
appointed by the highest authority, with the 
prestige of the presidential authority behind 
them” who will tell the parties “where they 
think they are wrong and where they think 
they are right. The parties will know if 
they stand out for unreasonable conditions, 
if they take an unreasonable or unfair posi- 
tion, and that blocks the settlement, then 
this board, with all its power and prestige, 
can go to the public and crystallize public 
opinion against the parties responsible for 
not maintaining peace-” 


The railroads have boasted that they have 
generally immediately accepted the recom- 
mendations of emergency boards. The sole 
exception was the report of an emergency 
board which had recommended the union 
shop for nonoperating employees.” During 
and after World War II the labor organiza- 
tions have rather consistently rejected the 
boards’ recommendations, though in several 
instances the recommendations have pro- 
vided a basis for further mediation and 
eventual settlement. It was during this 
period that the unions sought additional ad- 
vantages by referring disputes to the White 
House.” In 1948 the National Mediation 
Board expressed concern over the fact that 
“emergency board recommendations have 
been circumvented in one way or another. 
Such action weakens the law and strikes at 
the very spirit which led to its enactment 
and effective application for so many years.’”™ 
Three years later the National Mediation 
Board stated that it “is gravely concerned 
at the growing tendency of the organizations 
to reject the recommendations of emergency 
boards.”“% The board noted that public 
opinion was not an element of compulsion 
because the issues before the emergency 
boards have become exceedingly technical, 
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have received little publicity and are diffi- 
cult to understand as far as the public is 
concerned. In the words of the board, “the 
effect anticipated when the law was passed 
has been virtually lost.” The board con- 
cluded that prior to 1941 the recommendations 
of the emergency boards were “commonly 
accepted” whereas after 1941 the recom- 
mendations were used by the labor organi- 
zations to obtain further concessions “under 
Executive auspices.” In 1952 the National 
Mediation Board reported that “lack of 
widespread publicity and understanding of 
issues involved and the resultant lack of 
mobilizations of public opinion behind the 
reports of these boards has made this por- 
tion of the machinery set up in the Railway 
Labor Act less and less effective.” ™ 

The House Committee Report of 1926 
indicated that “this emergency board will 

be able in its report to give the public 

adequate and intelligible information re- 
garding the merits of the contentions of the 
parties, and to crystallize public opinion in 
support of that party or that program which 
should be supported in the public interest. 
This temporary emergency board will be 
able to express and to mobilize public 
opinion 

In this area, too, we find that the emer- 
gency board feature did not fulfill the inten- 
tions of the drafters and enacters of the 
law. As the National Mediation Board 
stated, the issues have become too detailed 
and technical for the public to have any 
understanding. 


Judicial Power 
of Emergency Boards 


Another consideration with respect to the 
operations of emergency boards is the “judi- 


cial” power given to them. It should be 
noted that no procedure for the operations 
of emergency boards is set forth in the law, 
nor are the boards given any subpoena 
power. Thesé omissions are not omissions 
by neglect, but omissions by purpose. Dur- 
ing the Congressional committee hearings 
the question was raised frequently about 
the need for giving the boards subpoena power. 


The spokesman for the labor organiza- 
tions, Donald Richberg, insisted that such 
power was unnecessary as neither party 


could afford, in the face of public opinion, 
to refuse to submit information to an emer- 
gency board. Besides, he added, the issues 
would be of such breadth as not to require 
detailed technical information.“ Manage- 
ment indicated that it preferred giving the 
emergency board certain subpoena power, 
but that it had acquiesced to the request of 
the labor organizations, which were appar- 
ently concerned about having any aspect of 
compulsion attached to the role of the 
emergency board.” A management spokes- 
man concurred in the interpretation of the 
labor spokesman that “there is no intricate 
investigation, no detailed investigation itself 
to arrive at the merits of the controversy, 
but those controversies are governed by 
large, well known considerations and facts 
which the board can ascertain without the 
power of subpoena and can express a con- 
vincing opinion upon without going into a 
court procedure.” 


This “implied” power of the emergency 
board has been tested in recent years. For 
example, in 1951 the Brotherhood of Loco- 
motive Firemen and Enginemen refused to 
participate in an emergency board hearing 
on the ground that the board members were 
the same as those who had previously ren- 
dered a decision in a case involving another 
labor organization but involving the same 
issues.” The union urged that it could not 
get a fair hearing on its demands since the 
issues had been prejudged. This could seem 
to indicate that the inherent “compulsion” 
in giving testimony, as predicted by the 
proponents of the law, was inoperative. 
Similarly, in 1955 the same organization 
refused to allow the carriers to cross-ex- 
amine its witnesses, and the board, in its 
report, said that “since it was merely a 
fact-finding Board, without ju dicial powers, 
it had no authority to compel cross-exam- 
ination and would not undertake to do so.”” 


The action of the labor organization in 
both instances did not prevent the boards 
from issuing their reports. In the first in- 
stance the board relied on evidence submit- 
ted to it by the Department of Labor and 
took cognizance of evidence introduced in 
other hearings by other organizations on 
the same issue. 


In connection with the case in which the 
labor organization refused to participate, it 
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might be noted that one Congressman stated 
that a board “shall be created separately in 
each instance,” indicating that it was in- 
tended that each board should have differ- 
ent members.” A similar view was expressed 
in the Congressional committee hearings.” 
The reason for this view was that many 
thought that the Railroad Labor Board, 
established under the Transportation Act of 
1920, had suffered from the fact that it was 
a permanent board. As one Congressman 
pointed out on the floor of Congress: “When 
this permanent body decided to dispute in 
favor of a railroad, the unions objected and 
thought it was unfair. When this permanent 
[Railroad] Labor Board decided a dispute 
in favor of the unions some of the railroads 
thought it was unfair. . This bill brings 
into being a new thought, and that is that 
for each serious dispute a new board will be 
appointed.” 

The refusal of the same labor organiza- 
tion to allow its witnesses to be cross-ex- 
amined in the second case referred to was 
based on its feeling that the experience in 
the past had revealed that cross-examina- 
tion had been fruitless and merely prolonged 
the proceedings. In the same case the union 
also presented a minimum of witnesses with 
the hope that the proceedings could be 
expedited.” The board noted that the union 
produced four witnesses while the carriers 
presented 16 witnesses. 

Other recent challenges to the board's 
“judicial” power are a further indication of 
the weakness of the emergency board pro- 
cedures under the Railway Labor Act. 
Since there is no compulsive power spelled 
out in the Railway Labor Act, it is possible 
that the emergency board procedure will 
be utilized less frequently, as indicated earlier. 
One question which the courts have not 
resolved is whether a party to a railroad 
labor dispute can be compelled to appear 
before that board and participate in the 
hearings. 


Length of Investigation 


Closely connected with the problem of 
the types of issues presented to emergency 
boards is the length of time which should 
be available to the board for the investiga- 
tion and the issuance of its report. The law 


specifically states that the investigation 
shall be made “promptly” and a report 
issued within 30 days of its creation. 


The Congressional committee hearings 
reveal that the labor organizations were’ 
insistent on the 30-day limitation whereas 
the carriers sought a longer period of time.” 
The unions felt that if there were no 
time limitation, one or the other parties 
might benefit from delay and that prior 
negotiation and mediation should clarify 
the issues. As the spokesman for the labor 
organizations put it, when an emergency 
board is appointed “what you want is not 
investigation and long-winded reports, but 
action.” ™ 


During the Congressional debates an at- 
tempt was made to amend the proposed 
legislation so that the President would have 
the right to extend the time for the issuance 
of a report for an additional 30 days, but 
this amendment was rejected by the House 
of Representatives.” 


The initial experience with emergency 
boards after 1926 was that the reports were 
all issued within the specified 30-day time 
limit.” This meant that the actual hearings 
and the writing of the reports were com- 
pleted within the time period allowed by 
law. In recent years, however, the emer- 
gency boards have required extensions of 
time within which to complete their investi- 
gations and to issue their reports.” Such 
extensions of time were made by agreements 
between the parties to the proceedings and 
the approval of the President. Thus, there 
have been lapses of several months between 
the appointment of the boards and the issu- 
ance of their reports. For example, in 1950 
the President appointed an emergency board 
on February 24. Hearings were held from 
March 2 to May 9, and a report was issued 
on June 15, for a lapse of almost four 
months.” It might be noted that this hear- 
ing had a record of 29 volumes of 8,385 
pages, and 143 exhibits.” In 1955, when the 
Brotherhood of Locomotive Firemen and 
Enginemen protested these lengthy hearings 
and used few witnesses, who were not al- 
lowed to be cross-examined, the length of 
time between the creation of the board and 
the issuance of the report was 43 days. The 
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Grievance Procedures 
for Public Employees 


By MELVIN J. SEGAL 


The grievance procedures established in government agencies are 
analyzed in this article. It is noted that operating grievance 
procedures appear to be relatively rare in civil service juris- 
dictions, and that the procedures differ considerably from those 
in private industry. The author points out that private arbi- 
tration as the last step in the grievance procedure cannot be 
fully adopted by public agencies since final decisions generally 
rest with civil service commissions or appointing authorities. 


URING the last generation there has 

been a tremendous growth of grievance 
procedutes in private industry. It is esti- 
mated tlut 90 per cent of all labor-manage- 
ment contracts contain provisions for the 
handling of grievances capped by arbitra- 
tion." Formal grievance machinery has de- 
veloped at a much slower pace in govern- 
ment, and it has different characteristics 
from those found in private industry. The 
purpose of this article is to describe and 
evaluate the grievance procedures estab- 
lished in governmental agencies. 


This study is the result of a research pro- 
ject on governmental grievances and appeals 
procedures undertaken in 1957-1958 by the 
Labor and Industrial Relations Center of 
Michigan State University for the Michigan 
Civil Service Commission.” Except where 
otherwise noted, the following information 
is taken from a survey covering 18 jurisdic- 
tions including the most populous states, the 
largest cities, the Tennessee Valley Authority 
and the federal government. Only eight 
jurisdictions reported that they required 
operating agencies to establish formal griev- 
ances procedures.” 


Rarely are grievances procedures estab- 
lished by collective bargaining contracts 


with governmental agencies. While this 
sector of the economy shows a substantial 
long-run growth in employment‘ and there 
have been considerable gains in union mem- 
bership among governmental workers, con- 
tractual relations with employee organiza- 
tions are as yet in the infant stage.* 


An outstanding example of an agreement 
containing grievance clauses in public em- 
ployment is the contract between the Ten- 
nessee Valley Authority (TVA) and the 
Tennessee Valley Trades and Labor Council. 
The TVA grievance procedures are quite 
similar to those installed in the typical con- 
tract in private industry. The employee and 
a union representative may first discuss the 
complaint with the immediate supervisor. 
The second stage is with the division head, 
and the third with the director of personnel. 
Finally, the union may appeal the case to an 
impartial referee. 


On certain matters a special procedure is 
called for by law or executive order. Thus, 
there are special procedures for appeals 
made on the basis of racial or religious dis- 
crimination and of suspension for secur- 
ity grounds. Some appeals may be pro- 
cessed under the Veterans’ Preference Act 
directly to the United States Civil Service 


'See Fred Witney, The Collective Bargaining 
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Commission without going through the 
TVA procedure.* 


Another well-publicized example of a griev- 
ance procedure for public employees in- 
. Cluded in a collective bargaining agreement 
is found in the City of Philadelphia. The 
agreement with District Council 33 of the 
: American Federation of State, County and 
Municipal Employees (AFL-CIO) does not 
include arbitration of grievances. In prac- 
tice, the last step is a discussion between 
the local union and the personnel director 
-of the City of Philadelphia." However, the 
contract makes provisions for an advisory 
board consisting of three members from 
each side who attempt to mediate the dis- 
pute. If the board’s mediation efforts fail, 
the agreement further provides for the elec- 
tion of a seventh member who acts as 
chairman. The revised board may make 
decisions, resulting from a majority vote, 
which are of an advisory nature. The contract 
covers wages, hours and working conditions, 
but it is subject to the provisions of the 
Philadelphia Home Rule Charter and ap- 
plicable regulations and statutes. 


Procedures Established 
by Management 


The majority of governmental grievance 
procedures are established unilaterally by 
management although employee organiza- 
tions are often consulted before the ma- 
chinery is installed. The procedures may 
be actually set up by the central personnel 
agency as in the City of Milwaukee.* Specific 
standards may be set forth as in the ex- 
ecutive order of the State of New York.’ 
The United States Civil Service Commis- 
sion provides for more general criteria.” 


Standards of the leading jurisdictions 
usually provide for the central personnel 
authority to audit the policies and proce- 
dures. All employees are informed of the 
plans and are insured that there will be no 
reprisals. It is: required that the procedures 
be simple with a limited number of steps. 
Union representation is permitted. Griev- 
ances must be written usually after the first 
stage, and decisions also must be in written 
form. Time limitations are required, and 
an appeal may be made to an impartial 
hearing board. 

Another characteristic of civil service pro- 
cedures is that grievances are narrowly de- 
fined. Matters such as dismissals, suspensions, 
demotions, service ratings, job classifica- 
tions and examinations (including pro- 
motional examinations) are usually excluded 
from the definitions. Grievances include 
only those items clearly within the discre- 
tion of the operating agencies and for which 
other appeal provisions are not available. 


In most jurisdictions, operating agencies 
have no discretion in examinations or classi- 
fications since these functions are performed 
by commission staffs under commission stand- 
ards. Neither supervisors nor operating 
officials can change examinations or classi- 
fications. Disciplinary actions and perform- 
ance ratings are made by operating agencies 
in accordance with standards established by 
the civil service authorities. Traditionally, 
civil service regulations provide that appeals 
in these two areas are made directly to the 
central personnel authorities. Thus, griev- 
ances cover mainly matters of working condi- 
tions and personnel relationships. For example, 
there were 1,058 grievances processed through 
the New York City procedures from July, 
1954, to December, 1955, and as the data 
at the top of the next column indicate, more 
than two thirds involved four areas: ™ 


Under the Milwaukee grievance system, 
64 grievances were processed in 1957. Most 
of them dealt with work assignments, sen- 
iority, working conditions or inadequate 
equipment.” 


* The information on the TVA was furnished 
by its director of personnel. 

* Information supplied by labor relations con- 
sultant, City of Philadelphia. 

8 City of Milwaukee Grievance Manual, July 
26, 1954. See also Russell E. McClure and Hugo 
Wall, ‘Handling Employee Grievances in 
Wichita,’’ Public Personnel Review, July, 1947. 

* Executive Order of the State of New York 
Relating to Procedures for the Submission and 
Settlement of Grievances of State “mployees, 
August 6, 1955. See Grievance Procedure for 
State Hmployees in the Classified Service of 


Connecticut, June 15, 1956: Grievance Proce- 
dure, Executive Order of the State of Minne- 
sota, April 2, 1956; Interim Order on the Con- 
duct of Relations Between the City of New 
York and its Employees, July 21, 194. 

*” Information supplied by executive director, 
United States Civil Service Commission. 

"City of New York, Department of Labor, 
Grievance Procedures and Joint Labor Com- 
mittees (New York, 1956), p. 11. 

“Information supplied by supervisor of ad- 
ministration, City Service Commission of Mi)- 
waukee. 
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Number of 
Type of Grievance Grievances 
Working conditions (relates to physi- 
cal surroundings—light, heat, sani- 
tary facilities, safety conditions and 
the like) 
Type of work assignments (includes 
out-of-title assignments) 
Area of work assignment—geogra- 
phic location 
Seniority, as relating to geographic 
location of work assignment and 
work shifts 106 
According to a New York City study,” 
most grievances occur where there is a 
large proportion of organized industrial-type 
workers. Grievances are also filed in the 
larger agencies by clerical and professional 
employees where there is union activity. 
Conversely, if there are no active unions and 
the bulk of the employees is clerical and 
professional, virtually no grievances are 
recorded.“ It appears that in Milwaukee 
the number of grievances depends on the 
extent of union activity in a specific de- 
partment.” Relatively few grievances are 
initiated in departments that have been or- 
ganized for a long period of time. A rash 
of them arises in units where an effort is 
being made to unionize the employees or 
when new stewards are elected. 


Evaluation 
of Governmental Procedures 


Formal grievance procedures are not re- 
quired by many civil service commissions. 
Most agencies under the jurisdiction of 
these commissions follow the “open door” 
policy.. In some agencies, paper procedure 
may be found which is filed away and not 
used. Procedures may have more than a 
half a dozen stages with several interme- 
diate steps where the aggrieved employee 
faces higher and higher supervision until 
he may theoretically have a meeting with 
the head of the department. 


Other jurisdictions have such complex 
policies and procedures that only their per- 
sonnel officers can understand them. Agencies 
of the federal government, for example, 
have eight categories of appeals and griev- 
ance actions which require separate and 
special procedural handling. This picture is 
further confused by the addition of special 
rights for the handling of fair employment 
and veteran appeals.” 


There are systems in which local super- 
visors have no real authority to negotiate. 
Consequently, settlements are delayed while 
grievances travel from area to departmental 
headquarters.” A basic weakness in civil 
service procedures is that supervisors in 
governmental agencies are not trained to 
handle grievances. It is interesting to note 
that most federal agencies do not permit 
union representation at the first stage in 
the grievance process on the ground that 
immediate supervisors are unable to handle 
such situations.” Various studies indicate 
that there is a great need for supervisory 
training programs under the leadership of 
central personnel authorities.” 


Another criticism which has been leveled 
against civil service grievance processes is 
that they exclude dismissals and other signi- 
ficant matters which are considered out- 
side the jurisdiction of the operating agencies. 
This objection can be met if there is adequate 
machinery available to handle these other 
matters. All of the central personnel au- 
thorities analyzed in this study have appeals 
procedures for disciplinary actions, but several 
of the largest jurisdictions bar appeals in 
other areas. For example, only ten of them 
provide for classification appeals.” To bar 
appeals in this or other important areas may 
encourage employees to take their problems 
to the legislative or judicial branches of 
government. 

An alleged weakness of most civil serv- 
ice grievance procedures and policies is 
that they are unilaterally determined. How- 
ever, in some cases where the machinery 
was installed by management, employee or- 
ganizations have been consulted and their 
suggestions were adopted. Undoubtedly such 


™ See work cited at footnote 11. 

™“ For information on the federal experience, 
see Daniel C. Knapp, ‘Administering Federal 
Grievance Procedures,’’ Public Personnel Re- 
view, April, 1947, pp. 96-101. 

* See footnote 12. 

* United States Senate, 83d Cong.. Commit- 
tee on Post Office and Civil Service, Appeals and 
Grievance Procedures in the Federal Govern- 
ment, p. 4. 

™ Richard C. McFadden, Labor-Management 
Relations in the Illinois State Service (Urbana, 
Illinois, 1954), pp. 46-49. 


Grievance Procedures 


*% See work cited at footnote 16, at p. 17. 

See, for example, United States House of 
Representatives, 83d Cong., Committee on Post 
Office and Civil Service, Appeal and Grievance 
Procedures in the Federal Government, pp. 10, 
12, 20. 

Charles C. Killingsworth, 
Adjudication in Public Employment,” 
American Arbitration Journal 12 (1958). 


“Grievance 
13 The 


suggestions make for greater acceptance 
of the procedures.” 


It is also charged that grievance ma- 
chinery is employer-oriented since the final 
decision rests with management and there 
are frequently not sufficient provisions for 
genuine impartial hearings. For example, 
in the federal government, grievances can- 
not be appealed beyond the department 
level. The final decision is made by the 
agency head after receiving an advisory 
opinion of a three-man board which may 
consist of a member chosen by the employee, 
another by management and a third by the 
other two. Some agencies, among them 
certain of the largest ones, allow no em- 
ployee participation in the selection of the 
advisory board.” 


Other jurisdictions which have formal 
grievance machinery provide for grievance 
appeals beyond the agency level. In Min- 
nesota a final appeal on grievances, not 
covered by civil service rules, may be made 
to the governor. New York City permits 
similar appeals to the commissioner of the 
department of labor. The Connecticut Per- 
sonnel Appeal Board, appointed by the 
governor, disposes of both grievances and 
adverse personnel actions. New York State 
has a special three-man grievance board 
appointed by the president of the civil serv- 
ice commission. Two of its members rep- 
resent the public. The City Service Com- 
mission of Milwaukee hears both grievance 
and nongrievance matters. 


While it appears that civil service com- 
missioners cannot generally surrender their 
responsibilities of decision-making to a third 
party,” such as is done in private industry 
arbitration, central personnel authorities could 
avoid the charge of management bias by 
making use of successful labor-management 
arbitrators on their hearing panels. If hear- 
ing boards contained members with high- 
level experience in private labor-manage- 
ment arbitration, trained in hearing cases 
and writing reasoned decisions in such varied 
areas as working conditions, discipline, job 
evaluation and promotions, their advisory 
decisions would likely be more acceptable to 


the parties than those made by inexperienced 
lay bodies or by technically trained manage- 
ment groups. 


The impact of these hearings and deci- 
sions would tend to force operating agen- 
cies, civil service commissions and em- 
ployee organizations to raise their stand- 
ards in processing appeals. 


Conclusions 


Operating grievance procedures appear to 
be relatively rare in civil service jurisdic- 
tions. Moreover, they differ considerably 
from those in private industry. With few 
exceptions, governmental machinery is not 
the result of collective bargaining. By law 
and tradition, grievances only involve work- 
ing conditions and personal relationships. 
Disciplinary cases are usually appealed di- 
rectly to civil service commissions. Some 
jurisdictions also provide for direct appeals 
of service ratings, job classifications and 
examinations. 


Another significant difference is that 
grievance arbitration by an impartial third 
party is only found in a few instances 
where there is advanced collective bargaining. 


While the successful Tennessee Valley 
Authority and Philadelphia procedures are 
a result of collective bargaining, it appears 
that nonnegotiated plans can be useful in 
solving grievances dealing with working 
conditions and employee relationships. In 
such cases it is necessary for the civil serv- 
ice commissions to take the leadership in 
establishing and maintaining minimum stand- 
ards, training supervision and encouraging 
the cooperation of employee organizations. 


Private arbitration as the last step in the 
grievance procedure cannot be fully adopted 
by public agencies since legally final de- 
cisions generally rest with civil service com- 
missions or appointing authorities. 


However, some of its advantages may be 
achieved if persons experienced in conducting 
cases and writing decisions in grievance 
disputes could serve on appeal boards. 


End] 


21In a letter to the author, the supervisor of 
administration of the City Service Commission 
of Milwaukee stated: ‘“‘We feel that our Griev- 
ance Procedure is serving its purpose very 
well. It has eliminated irresponsible complaints 
as well as employees going to Aldermen or City 
Service Commissioners with their grievances. 
More important, however, it does provide a 
formal method of getting bona fide grievances 
to the attention of the individuals who have 
authority to consider them and make any nec- 
essary adjustments. In the preparation of the 


grievance procedure, we worked very closely 
with union officials and received many excellent 
suggestions.” 

*2 See work cited at footnote 16, at p. 10. 

% Norwalk Teachers Association v. Board of 
Education, 20 LABOR CASEs § 66.543, 83 Atl. (2d) 
482 (1951): Mugford v. Mayor & City Council 
of Baltimore, 8 LABOR. CASES * 62.137 (1944). 
See, also, Groehn v. Michigan Corporation and 
Securities Commission, 350 Mich. 250, 261, 86 
N. W. (2d) 291, 297 (1957). 
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A Proposal for Federal Regulation 
of Union Disciplinary Power 


By PAUL H. TOBIAS 


The basic theme of this article is that most unions have a to- 


talitarian structure. 


It is the author's contention that trade 


union democracy cannot be achieved without legislative limita- 
tions on the union disciplinary power. Thus, he has prepared a 
proposed statute which he believes would guarantee to members 
the substantive and procedural rights that they should have. 


HE McClellan Committee investigations 

have focused the nation’s spotlight 
upon the misdeeds of union leaders rather 
than upon the defects of the union as an 
institution. The suggestions for legisla- 
tive reform-penalties for embezzlement and 
kickbacks reflect this emphasis on the 
wrongdoings of individuals. However, the 
hearings have also exposed the totalitarian 
structure of the union and have aroused 
sympathy for the rank-and-file members. 
The condemnation of a few leaders will 
not satisfy the public demand for trade 
union democracy and for recognition of 
rights for individual members. Congress 
must face the basic fact that the internal 
organization and operation of most unions 
is inconsistent with the fundamental princi- 
ples of a free society. 


The greatest threat to individual liberty 
and political democracy is a ruling group 
that uses the criminal law as an instru- 
ment of oppression. Tithe power to disci- 
pline is the union’s criminal law and is its 
principal weapon in preserving its totali- 
tarian structure. The road to trade union 
democracy begins with legislative limita- 
tions on the union disciplinary power. Mem- 
bers need a bill of rights which will grant 
to them an area of freedom to exercise 
civil liberties without fear of reprisal. The 
union judicial system must be regulated to 
ensure that a rule of law, rather than of 
men, governs the application and adjudica- 
tion of the union’s criminal sanctions. The 
purpose of this article is to outline several 
proposals which will achieve these ob- 
jectives.’ 


* The scope of this article is confined to prob- 
lems directly connected with union disciplinary 
power. The following internal union problems 
may be touched upon but are not central to the 
main thesis of this paper: 

(1) Political contributions. 

(2) Fees, dues and assessments. 

(3) Financial statements and books of ac- 
count. 

(4) Employee benefit and pension plans. 

(5) Racketeering. corruption, collusion and 
violence. 

(6) Right of member to sue under the collec- 
tive bargaining agreement; the union's duty of 
fair representation. 

(7) Local-international relationships, charter- 
ing procedures, receiverships, international-fed- 
eration relationships, interunion relationships, 
raiding and jurisdictional disputes. 

(8) Racial and other forms of discrimination. 

(9) Eligibility requirements for admission. 

(10) Infiltration by the Communist party. 

(11) Responsiveness of the leadership to the 
rank and file; relationship of the union's pro- 
gram to members’ desires. 


Union Disciplinary Power 


(12) The effect of union democracy upon col- 
lective bargaining and employer relationships. 

(13) Interest in or apathy of members toward 
union affairs. 

(14) Election procedures. 

(15) Compulsory unionism and the adminis- 
tration of union-security clauses. 

(16) The capacity to sue or be sued. 

(17) Opportunities for employee repudiation 
of the certified representative. 

(18) Hiring halls: apprenticeship programs. 

Legislation specifically dealing with any of 
these problems would lessen the need for the 
regulation of disciplinary power. Conversely 
the proposed legislation would help solve many 
of the problems in these related areas. For 
example, the prevalence of compulsory unionism 
is one of the strongest arguments in favor of 
statutory regulation of disciplinary power. The 
rationale of the contract theory of private asso- 
ciations, that the member voluntarily gives up 
certain rights when he joins a union, should 
not apply to the situation where the employee 
is forced to join a union. If a national right-to- 

(Continued on following page) 


The author is a Boston attorney associated 
with the law firm of Stoneman and Chandler. 


Defects and Abuses 
of Existing System 


Union constitutions contain clauses em- 
powering discipline when members’ con- 
duct “undermines the union,” “is detri- 
mental to union objectives,” “creates dis- 
sension” or is “unbecoming a union mem- 
ber.” These vague clauses violate a funda- 
mental principle of criminal law—that the 
individual should have fair warning of what 
conduct is punishable. They place the 
member in a state of perpetual fear of 
his union, and stifle his inclination to ques- 
tion and oppose the policies and acts of 
his leaders. The ruling group can use these 
catchall clauses to punish members for 


personal reasons, to crush political rivals, 
to suppress minority factions and to pre- 


vent the exposure of corruption. The 
clauses are invoked to punish those who 
oppose union policy on bargaining, contract 
administration and internal issues, and 
who actively campaign for a change in 
leadership or in the bargaining representa- 
tive. The clauses make the administration 
of justice difficult. They provide no standards 
to guide union enforcement officials, union 
tribunals, or courts, and place a premium 
on personal interpretation and whim. 


Unions often punish members for exercis- 
ing the privileges of American citizenship 
and for utilizing the machinery of govern- 
ment. A member can be disciplined for 
communicating with his legislator, testify- 
ing before tribunals and government 
agencies, or suing his union. 

Thus, government officials may be deprived 
of information from rank-and-file members 
which they need to administer adequately 


the nation’s industrial law. Courts, ar- 
bitrators and labor boards may be unable 
to arrive at a just decision because a mem- 
ber fears that truthful testimony might 
subject him to discipline. The union is able 
to evade its common law obligations be- 
cause the member who has a legal cause 
of action against his union is afraid to 
sue. The mere existence of the union's 
power to discipline a member for exercis- 
ing these privileges is contrary to public 
policy. 

Unions often punish members for partici- 
pation in the political life of the community. 
Some union constitutions forbid member- 
ship in organizations adverse to union ob- 
jectives. Members who express an opinion 
in public adverse to the union may be 
punished. These restrictions treat the 
worker as an economic man who is a 
member of a class with identical interests. 
However, compulsory unionism brings about 
a situation where union membership and anti- 
union attitudes are not inconsistent. The 
restrictions prevent the public from hearing 
the ideas of the rank and file on current 
issues and union internal affairs, and 
fortify the union leadership as the only 
spokesman for labor. 


Unions often punish members for criticizing 
union officers, for circulating pamphlets and 
holding meetings without permission of the 
officers, and for forming factions, groups and 
parties within the union that oppose the 
leadership. The fear of punishment \°«- 
courages dissidents from expressing r 
views to the membership, from organizing 
opposition groups and from campaigning 
against the ruling clique. The restrictions 
enable the leadership to control all the 


(Footnote 1 continued) 

work law was adopted and membership was 
voluntary, the rationale of the contract theory 
could be used to weaken the arguments favoring 
added legal protection for members. On the 


other hand, limitations on the disciplinary 
power which would build democratic unions 
and safeguard individual rights would make 
compulsory ioni more palatable. 
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machinery of government and channels of 
communication. 


Section 9(c)(1) of the Taft-Hartley Act 
allows employees, rival unions, and em- 
ployers to challenge the position of the 
certified union. The fulfillment of the pur- 
poses of the act requires that members 
retain full freedom to campaign against 
the union during the period preceding the 
decertification election without being pun- 
nished for “dual unionism.” At present 
minority factions within the union are un- 
able to present their case for a change to 
the membership without fear of being pun- 
ished as traitors. 


Thus, the union’s criminal law denies 
the member rights of free speech, assembly, 
association, press and peaceful revolution 
which are the cornerstones of political 
democracy.?. Local autonomy, government 


with the consent of the governed, an effect- 
ive opposition party and free discussion are 
the surest means of bringing responsible 
leadership to trade unionism. They can 
only be achieved if the citizens of the union 
possess individual freedoms. 


At present the union constitution stands 
as the final statement of the union’s power 
to discipline and of the rights of union 
members. Only a handful of states have 
statutes that limit this power.’ There are 


no federal restrictions. It is true that a 
member who has been disciplined may apply 
for relief to the state courts, or in diversity 
cases to the federal courts. It is true that 
the courts often upset a conviction by the 
union. It is true that there is a body of 
court rulings which scholars and lawyers 
can piece together to form a common law 
of limitations on the union’s power. 


However, the courts still cling to the 
laissez-faire philosophy that the internal 
affairs of private associations should be as 
free as possible from legal regulation. They 
are loathe to void a clause of a union con- 
stitution. They would prefer not to reverse 
the union leadership’s interpretation of the 
constitution. Courts are more likely to 
reverse convictions on procedural grounds 
or because of improper application of union 
law in the specific case. 


The courts have failed to announce stand- 
ards to guide their decisions. Their rulings 
are vague and inconsistent, and are guided 
by judicial discretion rather than precedent. 
Reversals of individuals’ convictions do not 
force the union to void the illegal constitu- 
tional clause, do not force the union to 
make their vague clauses more specific and, 
most important, do not force the union to 
amend their constitutions and give members 
individual rights. The union constitution, 
not the common law, governs the day-to- 


? The court reports contain hundreds of ex- 
amples of union punishment for the exercise of 
civil rights. See the cases cited and discussed 
in the following articles: 

Aaron, ‘Protecting Civil Liberties of Members 
Within Trade Unions,"" Proceedings of the 
Second Annual Meeting of the Industrial Rela- 
tions Research Association (1950), p. 28. 

Aaron, ‘Unions and Civil Liberties; Claims v. 
Performance,"’ 53 Northwestern University Law 
Review 1 (1958). 

Kovner, ‘““The Legal Protection of Civil Liber- 
ties Within Trade Unions,"" Wisconsin Law 
Review, 1948. p. 18. 

Ornati, “‘Union Discipline, Minority Rights 
and Public Policy,"" 5 Labor Law Journal 471 
(1954). 

. “Civil Rights and Liberties and Labor 
Unions,"’ 8 Labor Law JOurnal 874 (1957). 

Stafford, ‘‘Disputes Within Trade Unions,’’ 45 
Yale Law Journal 1248 (1936). 

Steever, “Control of Labor Through Union 
Discipline," 16 Cornell Law Quarterly 212 
(1931). 

Summers, 
Union Disputes,”’ 
(1958). 

Williams, 
Union Members,"’ 
(1954). 

Witmer, “Civil Liberties and the Trade 
Union,”’ 50 Yale Law Journal 621 (1941). 

Wollet and Lampman, ‘‘Case of the Sailors- 
Law of Union Factionalism,"’ 4 Stanford Law 
Review 177 (1952). 


Union Disciplinary Power 


“Judicial Settlement of Internal 
7 Buffalo Law Review 405 


Liberties of Labor 
Review 826 


“Political 
32 Texas Law 


See also “Liability for Unlawful Suspension 
or Expulsion of Members,.’" 62 A. L. R. 315. 

The following are a few recent illustrative 
cases and examples: 

Allen v. AFL, 35 LaBor Cases £ 71,719 (DC 
Calif., 1958). 

Ames v. Dubinsky, 32 LABOR CASsEs 70,799, 
70 N. Y. S. (2d) 706 (1947). 

Madden v. Atkins, 34 LaBor Cases 71,262, 
174. N. S. (2d) 633 (1958). 

Mahoney v. Sailors’ Union, 24 LaBor CASES 
© 68.064, 43 Wash. (2d) 874 (1953). 

Merritt-Chapman and Scott Corporation, 118 
NLRB 380 (1957). 

New York Times, September 18 and 19, 1958, 
p. 1. (Steel Workers vote to try to expel oppo- 
sition group as traitors.) 

Niner v. Hanson, 35 LaBor CASEs ‘ 71,607, 142 
Atl. (2d) 798 (1958). 

Scivolette v. Leckie, 33 LABOR CASES { 70.877, 
165 N. Y. S. (2d) 529. 

Taxicab Drivers’ Local Union 889 (IBT) v. 
Pittman, 33 LABOR CASEs 71,043, 322 Pac. (2d) 
153 (1957). 

Warehouse and Distribution Workers Union 
Local 207, 118 NLRB 342 (1957). 

Werner v. International Association of Ma- 
chinists, 31 LABOR CASES € 70,243, 137 N. E. (2d) 
100 (1956). 

Wilkens v. DeKoning and Local 138, Interna- 
tional Union of Operating Engineers, 32 LABOR 
CaASsEs * 70,754, 152 F. Supp. 306 (1957). 

* Aaron and Komaroff, ‘Statutory Regulation 
of Internal Affairs of Unions,"’ 44 /Ilinois Law 
Review 425 (1949). 
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day activity of the trade union member. 
The worker has no lawyer to inform him 
of the niceties of the latest judicial pro- 
nouncements. However, he is acutely aware 
of the norms of conduct which his interna- 
tional officials, local president and shop 
steward demand of him. These norms are 
established by the union constitution and 
its application and interpretation by union 
rs. 


The union member who sues his union 
must be a brave man, for appeal to the 
courts is regarded as the ultimate act of 
disloyalty against the union. He may be 
subject to ostracism, intimidation or vio- 
lence. The union counsel is responsible to 
the leadership and is of no help to the 
rank-and-file grievant. The member must 
secure his own lawyer, finance his case 
and endure the inevitable delays of our 
courts. The doctrine that he must first 


exhaust internal remedies often delays or 
prevents him from getting timely relief. 


Thus, the possibility that a court might 
upset a conviction is of little comfort to 
the average worker who is too poor, too 
ill-informed or too afraid to sue his union. 
Most members suffer in-silence. The im- 
pact of court rulings on union constitu- 
tions has been negligible. In sum, the com- 
mon law affords inadequate protection to 
the individual member.* 


The effect of the modern union upon the 
individual member is as significant as that 
of his government. Its quasi-public and 
statutory status, its tremendous economic, 
political and social power, and the preval- 
ance of compulsory unionism distinguishes 
the union from other private organizations. 
Unions have obtained their minimum ob- 
jectives. Economic betterment is no longer 
an automatic justification for the denial of 
civil rights. This price—suppression of the 
-individual—is too high to pay for the eco- 
nomic benefits allegedy accruing from soli- 
darity. 


Our struggle against Communism has 
reaffirmed the ideal that the development and 
fulfillment of the individual is the ultimate 
purpose of society. Trade union disciplinary 
rules restrict a significant segment of the 
life of American workingmen. The ideals 
of democracy are broader than prohibitions 
against the tyranny of the state. Congress 
should codify these ideals in the form of 
restrictions against the tyranny of the 
union, 


Substantive Rights 


The bill of rights, which follows, would 
have a profound influence upon the codes 
of behavior of the workingman—his attitude 
toward his union, fellow workers and 
society. 


A SUBSTANTIVE BILL OF RIGHTS 


Section One—It shall be unlawful for a 
trade union to discipline a member for 
exercising the following rights:* 

(1) To vote in local, state or federal 
elections; to seek or hold public office; 
to appear before any government body or 
arbitrator; to petition any legislature or 
communicate with any legislator; to un- 
dertake litigation against a trade union or 
member; to refuse to disobey federal, state 
or local law. 

(2) To vote, advocate or campaign at 
National Labor Relations Board elections 
for a change of bargaining representative 
or for decertification. 

(3) To join, attend the meetings of or 
participate in the activities of political, re- 
ligious, economic or social organizations. 

(4) To speak, write or otherwise freely 
express, discuss and circulate opinion con 
cerning union affairs or political,’ religious, 
social or economic matters. 

(5) To criticize union officers and policies ; 
to organize groups that seek power within 


* For general analyses of existing judicial pro- 
tection of individual rights and union demo- 
cratic processes from abuse of disciplinary 
power see: 

Note, “‘Power of Trade Unions to Discipline 
Members,"’ 96 Pennsylvania Law Review 536 
(1948). 

Summers, ‘‘Legal Limitations on Union Dis- 
cipline,"’ 64 Harvard Law Review 1049 (1951). 

Summers, “Disciplinary Powers of Unions." 
3 Industrial and Labor Relations Review 483 
(1950). 

Summers, “Democracy in Labor Unions,"’ 
American Civil Liberties Union Pamphlet, Sep- 
tember, 1958. 

Summers, ‘‘Judicial Settlement of Internal 
Union Disputes,"’ cited at footnote 2. 


Summers, “Union Powers and Workers’ 
Rights,’ 49 Michigan Law Review 805 (1951). 

Summers, ““The Usefulness of Law in Achiev- 
ing Union Democracy,"’ 48 American Economic 
Review 44 (1958). 

Vorenberg, “‘Exhaustion of Intra-Union Reme- 
dies as Condition Precedent to Appeal to the 
Courts,’’ 2 Labor Law Journal 487 (1951). 

‘For similar proposals for a bill of rights, 
see the American Civil Liberties Union draft 
proposal of 1947 (80th Cong., Committee on 
Education and Labor, Hearings on H. R. 5 and 
H. R. 725) and the recent ACLU proposal, ‘A 
Labor Union Bill of Rights,"’ (ACLU Pamphiet, 
September, 1958); Cf. AFL-CIO, Codes of Ethi- 
cal Practice (AFL-CIO Publication No. 50, June, 
1957), Code No. 6. 
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the union; to campaign for a change of 
officers or policy; to utilize or appear before 
union judicial tribunals. 


Section Two—The rights granted by Section 
One, paragraphs (1), (2) and (3), are 
absolute. The rights granted by Section 
One, paragraphs (4) and (5), are qualified 
by the union’s legitimate power to dis- 
cipline for conduct and activity: 

(1) That tends to destroy the union as 
an effective instrument for achieving and 
carrying out its legitimate purposes and 
functions. 

2) That presents a clear, present and 
substantial danger or threat to the exist- 
ence and effectiveness of the union. 


Comment.—Codification of the common 
law is necessary to educate the worker in 
his rights and to force unions to change their 
constitutions. Codification will counter a 
generation of prejudice, distrust and sus- 
picion of government bodies that exists 
within union circles. The member is en- 
couraged to tell the truth before tribunals, 
to assist government officials in administer- 
ing the law and to complain against the 
union before bodies that have power to 
correct abuses. At appropriate times he may 
campaign to rid himself peacefully of an 
inefficient, corrupt or authoritarian bargain- 
ing representative. 

Section One proclaims the public policy 
that trade union members are primarily 
citizens of the larger community. They 
are encouraged to engage in the main 
stream of political controversy. They can 
associate with persons of similar ideas 
and satisfy their need of identification with 
groups and goals not associated with 
unionism. The worker who wanted to 
criticize and oppose his union in public would 
have that right. The public would have 
access to information and opinion from 
the rank and file, and union minority factions. 


The policy of the section is that citizens 


of the union should have the same kind 
of rights in relationship to the union as 
American citizens have in relation to the 
nation. Factions seeking power within the 
union could organize, criticize and campaign 
with impunity. These rights would estab- 
lish the conditions necessary for an op- 
position party which could expose abuse 
of power, negligence and corruption. The 
right to make fair comment during elections 


is important, for at present unions may dis- 
cipline members for libel and slander of 
their officers and invoke this power to punish 
members for attacks made upon their 
leaders during the heat of election cam- 
paigns. 

Intraunion political rights should be quali- 
fied by the union's legitimate right of self- 
preservation. As statutory collective bar- 
gaining agent, the union has important re- 
sponsibilities. There are circumstances 
when the exercise of individual freedom 
seriously endangers collective rights, Our 
national labor policy aims to give the union 
strength to combat the employer, and to 
preserve industrial peace by giving the 
union power to negotiate, execute, ad- 
minister and enforce fixed-term contracts. 
The union should retain its common law 
power to punish conduct that cripples these 
statutory powers. However, the union 
power to punish “traitors” must be limited 
by a “clear and present danger test” that 
would require a serious and immediate 
threat to the union’s effectiveness. 


Need for Due Process 


A bill of substantive rights must be sup- 
plemented by a bill of procedural rights. 
At present the rudiments of due process 
are often denied the accused. He is usually 
denied the right of counsel, often does not 
have adequate information or time to pre- 
pare his case, and sometimes is not per- 
mitted to cross-examine witnesses. There 
is no transcript made of the trial proceed- 
ings, which are often closed to other mem- 
bers. The accused may be forced to prove 
his innocence and may be subject to re- 
trial in spite of acquittal. The trial body 
usually operates in an atmosphere of anger, 
emotion and ignorance. Union members 
often do not understand traditional ideals 
of protection of and impartiality toward 
the accused. The whole proceeding is usually 
dominated by the ruling clique of the 
local. The trial bodies are usually ap- 
pointed by the officers who institute the 
charges and who are generally the target 
of the accused’s conduct. The decision of 
the trial body is often reviewed by the 
local membership which has little regard for 
or understanding of legal concepts, and is 
even more prone to be swayed by emotional 
and political feelings.” 


* For descriptions of the procedures now fol- 
lowed by union judicial bodies, see: 

Chamberlain, ‘‘Judicial Process in Labor Un- 
ions,’’ 10 Brooklyn Law Review 1945 (1940). 
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Note, ‘‘Elements of a Fair Trial in Discipli- 
nary Proceedings by Labor Unions," 30 Colwm- 
bia Law Review 847 (1937). 

(Continued on following page) 
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Unions must assume the responsibilities 
that go with power. The union organization 
has all the other complicated trappings of 
the state. There is no reason why union 
funds should not be used in perfecting a 
modern judicial system and, if necessary, 
in hiring staff and other accessories neces- 
sary for its efficient operation. 


The effect of a union’s discipline on a 
member is just as significant as is the im- 
position of the criminal sanction of the 
state upon a citizen. In spite of Sections 
8(a)(3) and 8(b)(2) of the Taft-Hartley 
Act, expulsion may deprive a worker of his 
right to earn his living at his chosen trade. 
Employers faced with a strong union often 
evade the law. Cooperating with the union 
who. requests a discharge, employers find 
ways to discharge the expelled member or 
cooperate with the union in making his 
working life so miserable that he is forced 
to quit. Some employers use the union as 
a hiring agency, and the expelled worker 
does not have an equal chance for another 
job. If the employer refuses to get rid 
of the expelled member, the union has 
other means for effectively destroying his 
economic life. Complete ostracism, intimi- 
dation and noncooperation on the job make 
his working life unbearable. He is regarded 
as an outlaw by his fellows. He is denied 
the richness that a satisfying work experi- 
ence should provide. Inevitably he will be 
forced to quit his job, seek employment in 
a nonunion shop or move to a new trade 
or a new city. 


The expelled member who remains an 
employee may be deprived of the oppor- 
tunity of getting grievances processed. His 
seniority, job assignment and health, wel- 
fare and pension rights may be affected. 
He will lose the social, educational and 


economic benefits enjoyed by union mem- 
bers. He loses the right to participate in 
the selection of those who represent him. 
He no longer may participate in strike au- 
thorization and contract ratification votes, 
and in other important group decisions. He 
loses the opportunity to determine his wages, 
working conditions and “womb to tomb” 
security arrangements. 


Lesser penalties may be just as serious 
and subject the member to discrimination 
and ostracism. Fines, suspensions and the 
loss of the right to vote, to attend meetings 
and to hold union office are harsh penalties. 
The aggrieved may be a forceful leader of 
a minority group who finds through union 
politics a chance to express himself. The 
loss of this opportunity for personal recog- 
nition is the price paid for the solidarity 
that the union may gain. 


The member convicted by his union may 
have legal grounds for filing an unfair labor 
practice charge, for suit against the union 
for violation of the duty of fair representa- 
tion or for injury resulting from violation 
of the union constitution or of public policy. 
However, the writer believes that the great 
majority do not sue. Court rulings that do 
upset union convictions have little effect on 
the actual conduct of the great majority 
of trials. 

The union judicial system must be re- 
formed to ensure that the harsh penalties 
previously outlined are not inflicted without 
due process. Statutory codification of the 
common law and the addition of other nec- 
essary safeguards would give clear notice 
to members of their rights and force unions 
to make changes in their judicial systems. 
The following procedures should be manda- 
tory for all union trials: 


(Footnote 6 continued) 

Shister, ‘“Trade Union Government,’ 60 Quar- 
terly Journal of Economics 78 (1945). 

Summers, “Disciplinary Procedures of Un- 
ions,’’ 4 Industrial and Labor Relations Review 
15 (1950). 

Taft, Structure and Government of Labor Un- 
ion (Harvard University Press, 1954). 

Taft, “‘Judicial Procedures in Labor Unions,"’ 
59 Quarterly Journal of Economics 370 (1945). 

Taft, ‘‘The Constitutional Power of the Chief 
Officer in American Labor Unions," 

Journal of Economics, May, 1948, p. 459. 

See also ‘‘Unfair or Defective Proceeding of a 
Labor Union in Expelling, Suspending, or Fin- 
ing a Member as a Ground for Judicial Inter- 
ference,’ Annotation, 21 A. L. R. (2d) 1397. 

The following are a few recent cases illustrat- 


ing the procedures practiced in discipline cases: — 


Armstrong v. Duffy, 20 LABOR CASES ‘ 66,422, 


90 Ohio App. 233 (1951). 
Cason v. Glass Bottle Blowers Association, 


19 LaBor CASES { 66,334, 37 Cal. (2d) 134 (1951). 


Ford v. Curran, 28 LABOR CASEs { 69,154 (New 
York, 1954). 

Friedman v. International Association of Ma- 
chinists, 34 LABOR CASES £ 71,299, 252 F. (2d) 
846 (1958). 

Gonzales v. International Association of Ma- 
chinists, 30 LABOR CASEs § 70,085, 298 Pac. (2d) 
92 (1956). 

Holderby v. International Union of Operating 
Engineers, Local 12, 29 LABOR CASES ‘ 69,693, 
45 Cal. (2d) 843 (1955). 

Lafferty v. Fremd, 28 LABOR CASES { 69,474 
(New York, 1955). 

Michel v. Carpenters Council, 31 LABOR CASES 
70,432 (Ct. App. Ill., 1957). 

Nilon v. Leckie, 25 LABOR CASEs { 68,303 (New 
York, 1954). 

Underwood v. Maloney, 32 LaBoR CASES 
{ 70,800, 152 F. Supp. 648 (1957). 

Williams wv. Masters, Mates and Pilots of 
America, Local 2, 30 LABOR CASES { 69,828, 334 
Pa. 413 (1956). 
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A PROCEDURAL BILL OF RIGHTS 


Section Three—It shall be unlawful for a 
trade union to discipline a member unless 
the following procedures are observed: 

(1) The accused shall be granted the 
opportunity to defend himself in a fair hear- 
ing which .accords with fundamental con- 
cepts of fair play, due process and the 
legitimate purposes and functions of trade 
unionism and of the particular union. 

(2) The accused shall be furnished with 
a copy of this act, the union constitution 
and other pertinent procedural rules, and 
shall be informed of his rights thereunder. 

(3) The accused shall receive written 
and timely notice of the charge which shall 
include the time, place, specific nature of, 
and facts comprising the alleged wrong- 
doing, and citation of the constitutional or 
statutory provision violated. 

(4) The accused may have the assistance 
of counsel. If the accused chooses private 
counsel, he shall be reimbursed by the union 
for reasonable costs. 

(5) The trial body must be authorized 
by the union constitution. At least 75 per 
cent of its members must be selected by lot. 
No officer or charging party or person 
biased, prejudiced or interested in the sub- 
ject matter of the dispute or charge, or 


persons directly responsible to the afore- 
mentioned individuals shall sit on the trial 
body. 

(6) The accused shall be presumed inno- 
cent of the charge, and the burden of prov- 
ing guilt shall rest with the charging party. 

(7) The convenience of the accused shall 


be considered in choosing the time and 
place of trial. 

(8) Trials shall be open to all members 
of the union. 

(9) There shall be a stenographic record 
made of the trial proceedings. 

(10) The accused shall not be denied the 
opportunity: 

(a) To challenge members of the trial 
body for cause. 

(b) To present and rebut evidence. 

(c) To order the testimony of members, 
and“prder members to produce union rec- 
ords and other relevant documents. 

(d) To confront the 
nesses, and cross-examine 

(11) No member shall be tried twice for 
the same offense. ~ 

(12) The decision of the trial body shall 
be final and may not be reversed by a vote 
of the local membership or local officer. 
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accuser and wit- 


witnesses. 


(13) The decision shall summarize the 
evidence and state the grounds and reason 
for decision, and certify the vote of the 
trial body. 


(14) The accused shall have the right to 
appeal an adverse decision of the trial body 
to the international appeal board. If the 
trial body is not impartial, the accused shall 
be tried by the international appeal board. 


Comment.—These rights would enlarge 
upon rights granted by the common law. 
Requiring the union to inform the accused 
of his rights reminds the officials of their 
duties and insures that the uninformed 
member is not intimidated. Trade unions 
traditionally dislike outsiders and particu- 
larly lawyers interfering with their affairs. 
However, the laws are technical and the 
accused is often in the position of an outlaw 
—-alone, with all the union members, offi- 
cers and staff against him. It is important 
that he have expert assistance to counter 
the experience of the officers and the expert 
advice of union counsel. Often the accused 
represents a powerful minority group or a 
rebel local. The outcome of the case decides 
momentous questions of policy and the con- 
trol of union funds. The complexity and 
importance of the issues are justification for 
the presence of outside counsel. The working- 
man can ill afford attorneys’ fees. The 
charging party does not pay for counsel. 
The union should subsidize the cost of jus- 
tice and pay for the accused’s expenses. 

The requirement that three fourths of the 
trial body be chosen by lot and the pro- 
hibition of interested persons from hearing 
the case extends the jury selection system 
of the criminal law to unions, prevents the 
president from packing the tribunal with his 
supporters and attempts to build a separate 
and impartial judiciary at the trial level. 
Presumption of innocence and freedom from 
double jeopardy are traditional safeguards. 
Open hearings guard against star chamber 
proceedings and encourage the participation 
of members in the instruments of their gov- 
ernment. The existence of a record is basic 
to the effectiveness of an appeal system, 
opens the proceedings to outside inspection 
and is a real check upon coercion during 
the trial. The requirement of a written and 
reasoned decision encourages the tribunal 
to base the verdict on law rather than on 
emotion and politics. 


The act does not spell out all the details 
concerning selection, structure, jurisdiction, 


, authority and procedures of the trial bodies. 


The union retains the power to make ar- 
rangements that will best fit its needs. 
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Normally the local will try the accused. 
However, the act does not forbid the inter- 
national from exercising original jurisdic- 
tion. In any event, the accused has the 
right to two hearings—a trial and an appeal 
before the international appeal board. 


Reform of International 
Union Appeal Tribunal 


Like the executive and legislative, the 
judicial functions of the union are domi- 
nated by the international president and his 
followers. He is often the final arbiter of 
the union constitution. He usually appoints 
and controls the international appeal tribu- 
nal. He frequently has final review power. 
He controls the international convention 
which sometimes also acts as a review body. 
His decisions are generally political. He 
depends upon the local president to deliver 
the votes of the local membership. He will 
rarely upset a decision endorsed by the rul- 
ing clique of the local. He will overturn 
decisions by a rebel local which punishes his 
supporters. He will affirm decisions that 
uphold the imposition of receiverships. 


A separation of powers is vital to effective 
democracy. The principal formulators and 
administrators of law should not act as their 
own judges. The following institutional re- 
form is suggested: 


Section Four— 

(1) Each international shall have one 
appeal board consisting of nine members. 
They shall be elected by secret ballot at the 
international convention. Each local may 
nominate one candidate. All members shall 
serve six-year terms. 


(2) No international officer or member 
of the executive board or international staff 
employee or person directly responsible to 
the aforesaid individuals may serve as a 
member of this appeal board. Any person 
that is biased, prejudiced or interested in 


the subject matter of the dispute must dis- 
qualify himself from reviewing that case. 


(3) Upon the filing of an appeal the pen- 
alty shall be suspended. The appeal board 
may void the suspension if the purposes and 
functions of the trade union would be sub- 
stantially impaired by a suspension. 


(4) The decision of the appeai board 
shall be final and no international officer or 
member of the executive board or interna- 
tional convention shall have the power to 
reverse decisions of trial or appeal tribunals. 


Comment.—The establishment of a single 
permanent appeal body elected by the mem- 
bership will build a separate judiciary within 
the unions free from domination of the 
executive and will force the government of 
trade unions to adopt the principle of judi- 
cial review. Elimination of the international 
as final reviewing authority will remove a 
time-consuming and useless step, for the 
convention is unable to grasp the facts and 
law of an individual case and is inevitably 
a rubber stamp for the president. Suspen- 
sion of penalties eliminates the hardship to 
an accused who may lose important rights 
while waiting for an appeal. 


The act does not specify the jurisdiction, 
procedures, scope of review or authority of 
the board. The union is free to make these 
decisions. The act only guarantees the right 
of appeal in discipline cases. However, the 
unions could expand the authority of the 
board to include judicial review of other 
legislative, executive and administrative acts. 


Impartial Review Panel 


Even the previously outlined reforms will 
not free the union judiciary from political 


domination in present-day one-man-rule, 
one-party unions. 

The following proposal outlines legislation 
which would guarantee justice for the accused 
by the creation of a tribunal of impartial and 
disinterested outsiders: 


™ The following articles, which deal with the 
general subject matter of this paper, point out 
the lack of unbiased tribunals within unions and 
advocate or discuss the establishment of outside 
disinterested review boards: 

A Labor Union Bill of Rights, American Civil 
Liberties Union Pamphlet (September, 1958). 

in Labor Unions; A Report and 
Statement of Policy, American Civil Liberties 
Union Pamphlet (1952). 

Editorial, New York Times, September 25, 
1958, p. 32. 

Fennell, ‘“‘A program for Federal Labor Legis- 
lation,”"’ 22 New York University Law Quarterly 
Review 265 (1947). 

Forkosch, ‘Internal Affairs of Unions,"' 18 
University of Chicago Law Review 729 (1951). 


Gelhorn, ‘‘Arbitration Court Proposed for Un- 
jon Members,’’ Address at the Columbia Law 
School, 1957. 

Hardman, ‘‘Legislating Union Democracy,” 
New Leader (December 2, 1957). 

Kerr, Unions and Union Leaders of Their Own 
Choosing (Fund for the Republic, 1957). 

Levitan, Government Regulation of Internal 
Union Affairs Affecting the Rights of Members, 
Library of Congress, Legislative Reference 
Service. 

Report on in Trade Unions, Ameri- 
can Civil Liberties Union Pamphlet (1943). 

Seidman, ‘‘Democracy and Trade Unionism: 
Some Requirements for Union Democracy,”’ 48 
American Economic Review 35 (1958). 

(Continued on following page) 
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Section Five— 

A. There shall be established, as part of 
the judicial system of each union, a disci- 
pline review panel consisting of one person 
to be chosen by the union from a list of 
experts prepared by the executive board of 
the AFL-CIO, one person to be chosen by 
the Secretary of Labor and a third selected 
by the first two. No panel member shall be 
a government official or a member or em- 
ployee of any union, nor have any personal 
or financial interest in the affairs of the 
union. Panel members shall serve for six 
years. 

B. One half of the salary and expenses 
of the panel members shall be paid by the 
union; one half by the United States. The 
Secretary of Labor shall fix the salaries and 
other rules and procedures necessary for 
the establishment and operation of review 
panels. With the approval of the Secretary 
of Labor, the review panels may hire staff 
members, set up offices and incur other 
necessary expenses. The Secretary of Labor 
may remove a member, but only for mis- 
conduct. 

C. Jurisdiction: 

(1) Any person or local that has been 
disciplined and has received an adverse 
decision from the international appeal board 


may appeal to the review panel. 

(2) The union appeal board may be by- 
passed, direct appeal to the panel being per- 
missible under the following circumstances: 

(a) If irreparable injury would result 
from failure to grant immediate review. 


(b) If appeal to the union board would 
be futile; if the board is biased, prejudiced, 
interested in the subject matter of the dis- 
pute or does not otherwise qualify as com- 
petent to render a fair decision. 

(c) If both parties agree to submit the 
case to the panel. 

(d) If the union appeal board has not 
met within six months after the imposition 
of the penalty. 

(3) Upon filing of an appeal to the review 
panel, punishment will be suspended. The 


charging party may petition the panel that 
suspension of the penalty will substantially 
impair the purposes and functions of the 
union. The panel shall make a decision on 
this issue that will protect the rights of the 
accused and at the same time protect the 
interests of the union and its members. 


(4) Appeal to the review panel must be 
filed within six months after a decision by 
the trial body or within one month after an 
adverse decision of the appeal board, which- 
ever period ends earlier. 


(5) When the appeal board is not sched- 
uled to meet within six months after the 
imposition of a penalty, the review panel 
may order the board to consider the appeal 
forthwith. 

Section Six— 

A. The panel shall set aside convictions: 

(1) When the decision is not supported 
by substantial evidence. 

(2) When the decision is discriminatory, 
arbitrary or capricious. 

(3) When the discipline punishes conduct 
protected by the act or by the union 
constitution. 

(4) When the accused has been preju- 
diced by denial of procedural rights. 


(5) When there has been a serious and 
substantial denial of procedural rights, even 
though the accused has not been prejudiced. 


(6) When the discipline has been imposed 
without just and reasonable cause. 


B. The following factors must be con- 
sidered in determining whether the conduct 
is punishable by Section Two or is protected 
by Section One, and in interpreting the 
meaning of “just and reasonable cause.” 


(1) The decisions of the union trial and 
appeal bodies in the particular case and any 
previous decisions of the appeal board con- 
cerning the same issue; the union constitu- 
tion, rules, bylaws, customs and practices; 
the rules, codes of ethics, and constitution 
of any labor federations to which the union 
belongs. 


(Footnote 7 continued) 

Seidman, Democracy in the Labor Movement, 
Pamphlet, New York State School of Industrial 
and Labor Relations, Ithaca, New York, (Febru- 
ary, 1958). 

Selekman, ‘Trade Unions—Romance and Re- 
ality."’ 36 Harvard Business Review 76 (1958). 

Summers, “‘Unions Can Be Democratic,’’ New 
Leader (February 10, 1958). 

Summers, ‘‘The Political Liberties of Labor 
Union Members, A Comment,"’ 33 Texas Law 
Review 603 (1955), criticizes Williams’ article. 
For a rebuttal by Williams, see 33 Teras Law 
Review 616 (1955). 
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Taft, ‘‘Democracy in Trade Unions,"’ 36 Ameri- 
can Economic Review 359 (1944). (See also the 
comments that follow by Lloyd G. Reynolds and 
Mark Starr, pp. 379-383). 

Williams, work cited at footnote 2. 

Wollett and Lampman, work cited at foot- 
note 2. 

For a detailed explanation of the structure 
and operation of the UAW panel, see A More 
Perfect Union, the UAW Public Review Board, 
Why, What, How (UAW Publications Depart- 
ment, Detroit, 1957). 


(2) Whether and to what degree the con- 
duct harms the union; whether the harm 
substantially hinders the union from per- 
forming its legitimate functions. 

(3) Whether the accused could reason- 
ably expect that his conduct was punish- 
able; the effect of the prohibition and pen- 
alty on the accused; the value federal and 
local public policy places on the conduct 
restricted. 

(4) Whether the discipline is imposed 
for the purpose of furthering the personal 
or political aspirations of an individual or 
a group, or for the purpose of suppressing 
the legitimate personal or political aspira- 
tions of an individual or minority faction. 

(5) Whether the accused has made de- 
famatory statements; whether the conduct 
‘is motivated by malice or bad faith. 

(6) The history, bargaining strength and 
achievements of the union; the wages and 
‘ working conditions of the union members; 
the structure, tactics and bargaining strength 
of the employer with which the union deals. 


Section Seven—The panel may: 

(1) Give the accused such interim relief 
as is necessary to effect the purposes of this 
act. 

(2) Immediately review and reverse a 
decision of the appeal board concerning the 
suspension of a penalty. 

(3) Refuse to hear cases in which the 
penalty is not a heavy fine, expulsion, lengthy 
suspension, loss of the right to hold office, 
or other serious penalties. 

(4) Act as a trial body. 

(5) Order the presentation of evidence. 

(6) Order the appearance of witnesses 
and order members and officers to produce 
union documents and other relevant records. 

(7) Order retrial or rehearing when a 

union body has incorrectly applied the union 
constitution or applicable federal law. 
(8) Order mandatory or injunctive relief, 
reinstatement or such relief as is necessary 
to restore the status quo; issue cease and 
desist orders. 

(9) Award compensatory damages. 

(10) Reduce penalties not warranted by 
the offense. 


Comment.—The method of selection of 
the panel satisfies the possible objection 
that outsiders would be unsympathetic to 
the union. The member selected from lists 
prepared by the AFL-CIO will be a friend 
of the trade union movement, although not 
necessarily a tool of the international. Since 
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Republican and Democratic administrations 
generally appoint “friends of labor” as Sec- 
retary of Labor, the unions need not fear 
the member that he appoints. On the other 
hand, this “public” member will not be affili- 
ated or responsible to the labor movement. 


The composition and independence of the 
panel removes the objection that it repre- 
sents government intervention. Although 
the procedures of the panels are initially 
established by the Secretary of Labor, the 
panels are not subject to his supervision or 
direct orders. Division of salary and ex- 
pense between union and government sym- 
bolizes the ideas that the public cannot foist 
requirements upon the union without paying 
a share and that the union should be re- 
sponsible for paying at least a part of the 
cost of its own judicial system. 


The panel will ordinarily review cases 
only after other union remedies are ex- 
hausted. However, the union judicial sys- 
tem should be bypassed when the local 
tribunal is obviously biased or when delay 
caused by infrequent meeting of the appeal 
board injures the accused. The short time 
limit for appeals, the power to order the 
union appeal body to meet, and the oppor- 
tunity for both parties to agree to bypass 
the union tribunals are other examples of 


‘the policy in favor of the speedy handling 


of cases. 

Borrowing from administrative law con- 
cepts, the courts often use the residium-of- 
competent-evidence test when reviewing the 
finding of facts made by a union body. 
However, the union trial body is not a 
government agency manned by impartial 
experts. The substantial-evidence test is 
needed to protect the accused from the 
judgment of inexperienced and biased lay- 
men. The test is not a harsh burden on the 
prosecution when one considers that the 
traditional burden of proof “beyond a rea- 
sonable doubt” is not required. 


A technical infraction of the procedural 
rules would not warrant a reversal if the 
accused is not prejudiced. On the other 
hand, a conviction that has been tainted 
by violations of due process should not 
stand, The provision would be an incentive 
to the union to abide by the procedural 
requirements. 

The “just cause” provision introduces a 
drastic restriction on the union for it gives 
the panel review power over all union dis- 
ciplinary rules and their application in 
specific cases. The union member who in- 
vokes this cause has a ground for appeal to 
the panel separate and distinct from the 
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ground that he was punished for exercising 
a privilege protected by the “bill of rights.” 

One of the major defects of the common 
law governing union discipline cases is the 
lack of standards to direct the tribunals. 
The criteria that are listed provide the 
panel with guidance. The panel is encour- 
aged to develop rules to fit the union’s 
particular situation. It must give due weight 
to decisions of the union’s judicial bodies. 
A newly organized union fighting a solidly 
entrenched employer will have more justifi- 
cation for strict discipline than an estab- 
lished union which has achieved substantial 
gains for its members. Like his counter- 
part, the arbitrator who interprets “just 
cause” provisions of collective bargaining 
agreements, the panel member will be an 
expert, sensitive to the facts of trade-union 
and industrial life. The result will be the 


development of a flexible common law for 
each international. 

The principle of the criminal law that the 
actor have sufficient warning when his con- 
duct falls into the danger zone subject to 
punishment is incorporated as a factor. At 
present, unions punish members for libel 


and slander of officers. Defamatory state- 
ments are not protected by the bill of rights 
unless they are made during an election 
campaign. On the other hand, defamation 
per se is not justification for punishment, 
although it would be a factor that would 
tend to uphold the punishment. 

For administrative reasons the panel may 
not be equipped to review all cases. Many 
penalties are too minor to warrant a full 
scale review, and a doctrine of noninter- 
ference would enhance the development of 
responsible union tribunals. Therefore, the 
panel can refuse to take jurisdiction of cases 
involving minor penalties. 

The panel is given the maximum power 
to afford the accused a remedy which would 
restore the status quo. The power to award 
damages is discretionary. When the disci- 
pline has injured the accused, he should 
receive complete justice in one proceeding. 
The member should not be required to pur- 
sue a separate damage suit in a federal 
court. The panel exercises power previ- 
ously divided between the rulings clique of 
the international and the courts. It is sub- 
mitted that these groups have failed to 
establish a just system which will protect 
rank-and-file rights. The solution lies not 
with biased union leaders, aloof judges, or 
bureaucrats, but with impartial private arbi- 
trators operating close to the scene. The 
panel offers a workable alternative to the 
status quo or to government regulation. 


Union Disciplinary Power 


Creation of New Union Official 


The following section fills the need for a 
union officer whose sole duty is to protect 
the rights of the rank and file: 


Section Eight—(1) There shall be estab- 
lished as part of the structure of each 
international union an office of union con- 
ciliator. The union conciliator shall be 
chosen by direct vote (secret ballot) of the 
membership. He shall serve a term of three 
years. He shall not be a member or em- 
ployee of the union or have a financial or 
personal interest in the affairs of the union. 
The conciliator may be removed by the 
Secretary of Labor but only for misconduct. 

(2) The salary and expenses of the con- 
ciliator shall be paid half by the union and 
half by the United States. His salary and 
allowable expenses shall be fixed by the 
Secretary of Labor, who may establish such 
rules and procedure as are necessary for 
the establishment and efficient operation of 
the office. 

(3) He shall receive and examine the 
stenographic record and all decisions of 
trial and appeal bodies. He shall receive 
copies of the minutes of all official meet- 
ings. He shall be notified of all adminis- 
trative, judicial, legislative and executive 
orders, rules or action which discipline 
members or locals. 

(4) He shall arrange for counsel for the 
accused and provide for reimbursement of 
reasonable costs. He may order the trial of 
a person who has been disciplined without 
a trial. He may arrange for counsel to 
appeal, on behalf of the accused, from ad- 
verse decisions of the trial body and appeal 
board. He shall not participate as an ad- 
vocate in a case but he may, if he desires, 
be a witness. 

(5) He may authorize the review panel 
or appeal board to act as a trial body. 


Comment.—The conciliator acts as a 
special guardian of the rights of the rank- 
and-file member. He will occupy a position 
similar to an international officer. Because 
he must obtain the cooperation, respect and 
approval of all the union, he should be 
chosen by the membership. 

His primary task is to arrange for counsel 
for accused persons—that is, to select and 
hire an attorney and turn the case over to 
him to argue before union, panel and court. 
He will be informed of all union activities 
and will be on the lookout for cases where 
members have been disciplined and adversely 
affected but are afraid to demand a trial or 
to appeal. He will be in an excellent posi- 
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tion to see whether the accused can receive 
fair hearings by the union bodies or whether 
the case should go directly to the panel. 
In order to maintain the dignity and im- 
partiality of his office, he cannot take active 
part in litigation as an advocate. 

At present there is no one within the 
union to whom the rank-and-file member 
who has been disciplined can turn to dis- 
cuss his grievance against his union without 
fear of punishment. The creation of this 
office will remedy this problem and provide 
effective implementation for the other pro- 
visions of the act. 


Scope of Judicial Review 

The following section provides for the 
enforcement of panel awards and outlines 
the jurisdiction and the scope of judicial 
review in noncompliance cases: 


Section Nine— 

(1) The decisions of the review panel 
shall be final and binding on the union and 
members, and enforceable by the union, the 
aggrieved, the union conciliator or the 


regional director of the NLRB in any ap- 
propriate district court of the United States. 


(2) The union conciliator shall ascertain 


whether the union or member has complied 
with the order of the panel, and in cases 
of noncompliance may file an action to 
enforce the order with the court. In cases 
in which the union conciliator for any 
reason does not bring an action for en- 
forcement, the chairman of the review panel 
may request the regional director of the 
NLRB to enforce the award. 


(3) The court shall not take jurisdiction 
to enforce any section of this act or a case 
covered by this act unless the aggrieved has 
exhausted the remedies outlined by this act, 
provided that the court may, in the interests 
of justice in exceptional and extreme emer- 
gency circumstances, stay a hearing of the 
trial body or an appeal body or review 
panel proceeding and take jurisdiction of 
the case. The court shall consider that the 
purpose of this act will best be effected by 
disputes being settled within machinery 
established by this act. 

(4) The court’s scope of review shall be 
limited to deciding whether the decision of 
the review panel was arbitrary, discrimina- 
tory or capricious. Otherwise the panel's 
review of the facts, interpretation of the 
union constitution and the collective bar- 
gaining contract, and the application of the 
law to the facts shall be final.. The court 


shall give due weight to the panel's inter- 
pretation of this act but may decide for 
itself the policy and purposes of the sec- 
tions and the intent of the Congress. 


(5) The provisions of this act shall super- 
sede any state or local law which deals 
with identical subject matter. 


Comment.—The objective of the pro- 
posal is to give the panel maximum au- 
thority and prestige. Their awards would 
be legally binding and enforceable in the 
federal courts. The union may seek to chal- 
lenge the panel’s interpretation of the act 
by refusing to comply. Since the aggrieved 
may be afraid to bring suit, the conciliator 
acts as a watchdog and may initiate en- 
forcement proceedings in these cases of 
noncompliance. 

The theory that the courts should not 
interfere with a private association is sound 
only if the organization offers an impartial 
internal judicial system. The proposed act 
establishes such a system. Only unusual 
and emergency circumstances would justify 
bypassing the machinery established by this 
act. The courts are ill-equipped to decide 
internal union disputes. Their power of re- 
view should be severely limited. The courts 
may overturn an arbitrary decision and de- 
cide questions of statutory interpretation 
de novo, but all other panel determinations 
are final. 

The federal courts are best equipped to 
decide questions of legislative purpose. This 
authority assures that the act will receive 
uniform interpretation throughout the country. 
At present, state law is supreme on ques- 
tions of internal union affairs. The same 
international constitution may be subject to 
48 different interpretations. Members of 
the same union in different states have 
different rights depending upon the vagaries 
of the local common law. At present, some 
unions are extremely democratic; others 
give their members practically no rights. 
Thus the basic rights of union members 
vary substantially because of the accident 
of which union they belong to and where 
the employer is located. 


The proposal establishes a national labor 
policy for all internationals. The act specif- 
ically pre-empts the field. State regulatory 
law and regulatory bodies would have to 
yield to the federal law and the remedial 
machinery it establishes. However, the 
panel's final authority on technical, factual 
and union constitutional questions allows 
flexibility in the application of the law to 
a particular international. Thus, the act 
recognizes that the nation and the inter- 
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national union, rather than the state, are 
the most meaningful jurisdictional units and 
can provide the most equitable forums." 

The federal court’s enforcement power 
does not bar a member from maintaining a 
separate suit where he has an action at law 
for damages against the union or member. 
In cases where the panel has declined to 
rule on the damage issue or refused to com- 
pensate the aggrieved for reasons unrelated 
to the legal merits, the court could enter- 
tain a suit. 


Publication of Rights to Members 


The effectiveness of legislation depends 
upon the individual member’s awareness of 
the rights it creates and the procedures and 
forums established for his benefit. The fol- 
lowing section provides for the maximum 
distribution of this information and for 
publicity of judicial decisions that affect the 
international: 

Section Ten— 

(1) A copy or summary of each decision 
of the trial body shall be published in the 
newspaper of the local union. One copy 
Or summary of each decision of the appeal 
board, review panel or court shall be pub- 
lished in the newspaper of the international. 

(2) Each international shall publish and 
distribute to each member copies of the act 
and of the union constitution, a description 
of the union's judicial organization and a 
summary of information concerning trial 
and appeal procedures and the functions, 
locations and means of access to the con- 
ciliator and review panel. 


Nondisciplinary Cases 


and 
could serve other useful purposes not spelled 


The review panel the conciliator 
out in the suggested legislation. The act 
only gives the panel review power when 
discipline has been imposed. There are 
many legislative, executive and adminis- 
trative acts which have a substantial ad- 
verse effect on the individual but which 
might not be construed as discipline. Ex- 
amples are denial of access to union publica- 
tions for presentation of views, denial of 
the union hall for meeting, restrictions on 
free speech, electioneering, and the circula- 
tion of literature. No formal penalties are 
imposed, but these prior restraints effectively 
hinder political democracy. 

Any denial of freedom of speech, press, 
assembly or association or of fair oppor- 


tunity to communicate views to the mem- 
bership could be made illegal. After he has 
exhausted his internal remedies, the ag- 
grieved could seek relief from the review 
panel. Probably the most frequent nondis- 
ciplinary case would concern a refusal of 
the union to process a grievance. There 
would be other disputes involving inter- 
pretation of applicable federal or state law, 
the collective bargaining contract or the 
union constitution which would be appeal- 
able first to the international appeal board 
and then to the review panel. 


The review panel would be an ideal in- 
stitution to settle disputes between a local 
and an international. Perhaps all questions 
of justification for and duration of a re- 
ceiver should be reviewable by the panel. 
In cases where the panel recognized that 
the local could not manage its own affairs 
and needed outside leadership but the panel 
did not wish to sanction the dictatorship of 
a corrupt and equally inefficient international, 
the panel could order the conciliator to 
supervise the administration of the local. 
The conciliator might appoint an outsider 
or handle the task himself. 


The conciliator could be given full in- 
vestigative powers, including the right to 
subpoena witnesses and documents. If a 
member had a complaint or charge against 
an officer, he could bring it to the con- 
ciliator’s attention. The conciliator would be 
the one union officer with enough inde- 
pendence to get the facts necessary to de- 
termine whether charges should be brought. 
If the member could not or was afraid to 
bring charges against the officers, the con- 
ciliator could bring the charges in the name 
of the union. The conciliator could be given 
the power to keep the grievant’s name 
secret in order to protect him from intimida- 
tion. In many cases the conciliator would 
recognize that prosecution and trial would 
be harmful to the union and could use his 
office to arrange for a peaceful and just 
settlement of the problem. 


If the panel and conciliator were given 
wider powers, they could be especially use- 
ful in disputes involving financial and elec- 
tion irregularities, permit-fee squabbles, at- 
tempted secession, contests for control of 
union funds and property, wildcat strikes, 
job assignment and seniority controversies, 
refusals by the local to organize, reopen or 
engage in work stoppages or assist other 
unions. Some of these cases might not be 
proper for adjudication. When conciliation 


* For a different view see Wellington, ‘‘Union 
Democracy and Fair Representation; Federal 
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Responsibilities in a Federal System,'’ 67 Yale 
Law Journal 1327 (1958). 
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would be most beneficial to the union, the 
panel might order the conciliator to bring 
the disputants together to discuss griev- 
ances under his aegis. Should the parties 
fail to’ reach agreement, the conciliator, 
after independent investigation, might pre- 
pare a statement of facts and a recommended 
solution which, while not binding on the 
parties, would be prima-facie evidence should 
the case ever be adjudicated. 


Penalties 


The following section prescribes penalties 
for violation of the proposed legislation: 


Section Eleven— 

(1) No union shall be eligible for certifi- 
cation as representative of any employees 
under the provisions of the National Labor 
Relations Act and no complaint shall issue 
under Section 10 of the NLRA with respect 
to a charge filed by a union unless it is 
shown that the union organization substan- 
tially conforms with the requirements of this 
act and that the union constitution grants 
members the rights listed in this act. 


(2) If the union organization does not 
substantially conform with the requirements 
of this act, if the union constitution does 
not grant members the rights listed in this 
act or if the union repeatedly or willfully 
violates the provisions of this act, the Na- 
tional Labor Relations Board is empowered 
to withdraw certification and no complaint 
shall issue under Section 10 of the NLRA 
with respect to a charge filed. 

(3) Any union that willfully or repeatedly 
violates the provisions of this act and in so 
doing has substantially and adversely affected 
members and denied members their rights 
shall be subject to a fine not exceeding 
$10,000. The review panel shall send to the 
regional director of the NLRB copies of its 
decisions. The regional director shall bring 
violations of the act to the attention of the 
appropriate United States attorney. 


Comment.—Penalties are designed to de- 
ter the unions from violations of the act. 
Unions that have not complied with or- 
ganizational requirements, that is, the 
establishment of a separate judiciary, and 
have not modified their constitutions by 
granting members a bill of rights cannot 
invoke the processes of the NLRB. In addi- 
tion, willful or repeated violations of the act 


subject the union to decertification and 
withdrawal of the Board’s facilities. 


The act would give union members the 
means to attain responsible leadership. If 
they were unwilling to rid themselves of 
officers who violate the law, they should 
suffer the consequences. The agencies of 
the United States Government should not 
assist unions that have openly flaunted the 
law. 

Serious violations should subject the union 
to a fine. Corporations that violate the 
nation’s regulatory legislation are subject to 
criminal penalties. Civil rights are as 
precious as property rights. Although the 
stigma of a criminal conviction should not 
be imposed lightly, the fine symbolizes 
society’s disapproval of the illegal acts of 
corrupt and dictatorial unions. 


Conclusion 


The trade union stands as the industrial 
government of America’s workforce. Along 
with the state and corporation, it is one of 
the three major centers of power in the 
nation. Powerful governments in a free 
society should observe the principles of the 
greater community of which they are a 


part and which they materially affect.’ 


“As an element of a society founded on 
the significance of the individual the .. . 
[unions] should contribute to his freedom. 
[The old union war cry,] ‘More, more, 
more, and now’, is no longer enough.”” 
Freedom of speech, association, assembly 
and press, due process, equal protection, 
separation of powers, and the rule of law are 
necessary to assure this freedom. The fail- 
ure of the unions and the courts to protect 
the rank-and-file citizenry necessitates action 
hy the national legislature. 


Intraunion relationships form an import- 
ant part of the workingman’s life. In our 
pluralistic society, the union is the principal 
link connecting him to the larger com- 
munity. The proposed legislation will en- 
able the workingman, through his union, to 
strengthen this tie. Free and democratic 
unions pave the way for the worker to 
achieve the personal fulfillment and richness 
of life he desires. America has pledged its 
faith in the principle of the dignity of the 
individual. Congress must act to extend 
this principle to the trade union com- 


munity. [The End] 


*See Lipset, Trow and Coleman, Union De- 
mocracy; The Internal Politics of the Interna- 
tional Typographical Union (Glencoe, Illinois, 
Free Press, 1957), for a sociological analysis of 
the reasons for the present oligarchical struc- 


ture of unions and of the conditions which the 
authors deem necessary for the growth of de- 
mocracy within unions. 

” Kerr, work cited at footnote 7, at p. 24. 
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Hiring Hall Arrangements 


and Practices 


By HARRY H. CRAIG, Attorney, St. Louis, Missouri 


in July of this year we published Jerome D. Fenton's article 
dealing with the NLRB's approach to the regulation of union 
hiring halls. Mr. Craig takes exception to many of the views 
of Mr. Fenton. Because there has been widespread interest in 
this segment of the labor law since the Mountain Pacific de- 
cision was handed down, the Journal takes this opportunity 
to present another author's view of the problems involved. 


O NE of the prime objectives of Congress 
in the passage of the Labor-Manage- 
ment Relations Act of 1947 was to write 
finis to closed shop practices in industries 
affecting interstate commerce. No reason- 
able thinking person can doubt for one 
minute that Congress directed its condem- 
nation of such practices to management and 
labor in the construction industry as well 
as to management and labor in other indus- 
tries. Yet the strange fact of the matter is 
that for more than ten years, with but rare 
exceptions, the National Labor Relations 
Board ciused its eyes to the illegal prac- 
tices in the construction industry and led 
management and labor in that field into the 
beher that they were somehow immunized 
from the closed shop provisions of the act. 
The Board was never ignorant of the wide- 
spread existence of construction industry 
closed shop practices and, by its failure and 
refusal to prevent and correct them for 
ten long years, must assume much of the 
responsibility for the common belief that 
contractors and unions in that field might 
continue their practices with immunity. 


It does not require the thinking of a wise 
old sage to conclude that there must have 
been some compelling reason inducing a 
“hands off” policy on the part of the Board 
for so long. However, few people have been 
willing to inquire deeply into what those 
reasons might have been. Contractors and 
unions in the construction industry seldom 
spoke on the record about it for fear that 
the finger of responsibility might be pointed 
at them if their noise attracted sufficient 
public attention to bring the law down on 
the head of the industry. The Board was as 
silent as a church mouse and perhaps did 
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not relish the thought of trying to explain 
the existence of a favored cousin. 

Few people will believe that the influence 
of leaders in unions representing construc- 
tion workers was sufficient to induce the 
Board to let them alone or that a Board 
friendly to organized labor wanted to demon- 
strate sympathy by exempting large seg- 
ments of workers from the act’s prohibitions. 
Most of the other reasons advanced as an 
explanation for the “hands off” policy seem 
equally as fantastic. 

However, there was a reason, you can 
be certain of that. Most informed persons 
believe that the construction industry was 
left largely undisturbed simply because there 
is no fair and practical manner in which all 
of the provisions of the federal act may be 
applied in that field. For example, Section 
7 of the act guaranties to all employees the 
right to choose their collective bargaining 
representative and Section 9 obligates the 
Board to set up and conduct a secret ballot 
election at which they may vote their de- 
sires. A Board certification follows a suc- 
cessful election, carrying with it advantages 
and benefits to the employees and the union 
of their choice. Yet (excepting in the iso- 
lated situations where contractors have a 
steady complement of employees) because 
the labor turnover in the industry is too 
rapid to tie down workers long enough to 
vote, the Board has always refused to con- 
duct an election and issue a cetification in 
the construction industry. It is difficult to 
quarrel with the Board in its refusal to do 
so because there just is not any practical 
way to get the job done. Nevertheless, 
those in the construction industry are de- 
prived of the benefits of the act by reason 


Mr. Craig read this paper before 
the 1958 meeting of the National 
Conference of Teamster Lawyers. 


of the failure and .refusal of the Board to 
conduct elections and issue certifications. 
Being deprived of the benefits of the act, it 
hardly seems reasonable to subject them to 
the prohibitions thereof. 

The Taft-Hartley Act was not “tailored” 
sufficiently to make it fully workable in 
the construction industry. Simple fair play 
would seem to approve of the refusal of 
the Board to apply the act's prohibitions 
when there is no way to extend its benefits. 
A corrective job by Congress is the only 
means whereby machinery may be made 
available to balance the do’s and don'ts. 

However, we now have a new Board on 
the throne as well as a new general counsel 
for the Board. They recently issued fair 
warning to all that the prohibitions of the 
act will henceforth be strictly applied. They 
have said nothing whatsoever about what 
they intend to do in order to give construc- 
tion industry workers the benefits that they 
are entitled to. 

On April Fool’s Day in 1958 the Board 
issued its decision in Mountain Pacific Chap- 
ter of the Associated General Contractors, Inc., 
119 NLRB No. 126-A, and therein under- 
took to promulgate ground rules for the 
legal testing of “exclusive” hiring arrange- 
ments in the construction industry. As 
observed by General Counsel Fenton, “the 
Board in the Mountain Pacific decision 
addressed itself for the first time to the 
legality of the union hiring hall as such.” 
Without deciding whether there was in fact 
actual job discrimination, the Board de- 
clared that “exclusive” hiring provisions 
in labor contracts will henceforth be con- 
sidered illegal on their face unless they 
“explicitly” provide: 

“(1) Selection of applicants for referral 
to jobs shall be on a non-discriminatory 
basis and shall not be based on, or in any 
way affected by, union membership, by- 
laws, rules, regulations, constitutional pro- 
visions, or any other aspect or obligation of 
union membership, policies, or requirements. 

“(2) The employer retains the right to 
reject any job applicant referred by the 
union. 

“(3) The parties to the agreement post 
in places where notices to employees and 
applicants for employment are customarily 
posted, all provisions relating to the func- 


tioning of the hiring arrangement, including 
the safeguards that we deem essential to the 
legality of an exclusive hiring agreement.” 

There are some highly significant factors 
in the Board’s decision which could shed 
some light on the manner in which the rule 
should be interpreted and applied: 


(1) The Board professes to agree with 
the statement of Senator Taft in the halls 
of Congress to the effect that the Taft- 
Hartley Act was not intended to put an 
end to all hiring halls, but only those which 
amount to virtually closed shops. 


(2) In finding the “basic question” to be 
“whether the written contract, apart from 
all other evidence in the case, is itself un- 
lawful because of the exclusive hiring hall 
it contains,” the Board passed upon nothing 
more than “exclusive” hiring arrangements 
whereunder all employees were obtained 
through referral from the union. 


(3) The Board did not want its decision 
“to be taken as outlawing all hiring halls” 
but only those which provide for “unfettered 
union control over all hiring.” 


(4) Clean contract language or the ab- 
sence of contractual provisions relating to 
hiring will not protect contractors and 
unions if their hiring practices are them- 
selves illegal. 


Present Attitude 
of Contractors and Unions 


The vast majority of employers and unions 
in the construction industry are unhappy 
with the present Board policy. They would 
prefer to continue their past practices simply 
because they seem to be the best and most 
practical under the circumstances. 


Nevertheless, they are most fearful of the 
new policy and are working hard to find 
ways and means to adjust their contracts 
and practices to fit within permissive limits. 
The most difficult decision for them to make 
is the choice between “exclusive” and “non- 
exclusive” hiring arrangements. 


Exclusive Hiring Arrangements 


Whenever contractors and unions elect 
to enter into arrangements whereunder all 
employees will be hired through referral 
by the union, two separate and distinct 
problems present themselves. First, labor 
contracts must be worded in the manner 
approved of in the Mountain Pacific case, 
including language explicitly setting forth 
the objective standards prescribed by the 
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Board. Second, the parties must see to it 
that their hiring practices conform to their 
written agreement. 

Writing the contract itself is not a diffi- 
cult job. The following is a form which has 
been used in some instances: 


“EMPLOYMENT 


“Section 1. It is understood and agreed 
that no employee working within a job 
classification covered by this agreement 
shall be hired except upon referral to the 
employer by the hiring hall of the union. 
It is distinctly understood, however, that 
this exclusive means for the employment of 
help shall be subject to the following objec- 
tive standards: 

“(A) Selection of applicants for referral 
to jobs shall be on a non-discriminatory 
basis and shall not be based on, or in any 
way affected by, union membership, by-laws, 
rules, regulations, constitutional provisions, 
or any other aspect or obligation of union 
membership, policy, or requirements. 

“(B) The employers retain the right to 
reject any job applicant referred in this 
manner. 

“(c) The parties hereto shall post in 
places where notices to employees and 
applicants for employment are customarily 
posted, all of the provisions of this article 
as well as all standards adopted for the 
referral of job applicants. 

“Section 2. The employer shall notify the 
union whenever employees are to be hired 
on any job and shall specify the name and 
location of the job in question, the probable 
duration of the job, the class or classes of 
employees to be hired, the number of em- 
ployees required in each class, the probable 
length of employment of those in each class, 
and the experience and qualifications desired 
of employees. 

“Section 3. The employer sha!! notify the 
union whenever employees are hired, giv- 
ing their names and addresses and the job 
classifications in which they will work.” 

The practices of the parties are the real 
problem. The habits of the years are hard 
to break and both contractors and unions 
will find it difficult to put the words of their 
contract into practice. The probabilities are 
that the case load of the Board will take an 
upward swing as a result of unfair labor 
practice charges being filed against well- 
intentioned unions and contractors. 

Most contractors long ago fell into the 
habit of calling unions exclusively for needed 
help. This is particularly true of out-of-town 
contractors who are unfamiliar with the area. 
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This habit is not solely the result of em- 
ployer laziness or union pressure. On the 
contrary, contractors discovered that the 
construction industry is highly organized 
and that unions have as their members the 
vast majority of competent workmen. Thus, 
good business practices dictated the neces- 
sity of looking to the union for the best 
help that a particular area has to offer. 
However, this practice will have to change. 

As a part of the price which must be paid 
for the privilege of operating an exclusive 
job referral system, unions will henceforth 
be compelled to register and dispatch non- 
union applicants on a basis of equality with 
union members. While this will, no doubt, 
result in contractors employing less quali- 
fied men while better workmen remain un- 
employed in the union hiring hall, it is a 
result that will have to be endured under 
exclusive hiring arrangements. Nor is it 
likely that a management-labor committee 
established for the purpose of screening the 
qualifications of job applicants and dispatch- 
ing them according to their qualifications 
will work legally. Such a system would 
inevitably result in union members being 
put to work first because they are the best 
qualified. That result will probably, at least 
in most instances, induce the Board to “infer” 
that the system is but a subterfuge designed 
to by-pass the restrictions of the law. 


It will be imteresting to observe what 
success top management has in re-educating 
job superintendents and foremen in the in- 
tricacies of the new way of life. This pe- 
culiar brand of intermediate management 
supervision has learned, to the advantage 
of contractors, how to get along with union 
leaders at the grass roots level. Their 
“homey” diplomacy has kept jobs running 
smoothly and profitably. They are not go- 
ing to like the idea of a change, and many 
of them, hidden away at an isolated job 
site, will not hesitate to take some chances 
with the law. Many of them will continue, 
at least for a while, their policy of informing 
job applicants that employees cannot be 
hired unless they are cleared by the union. 
Many of them will continue to replace non- 
union workers with unemployed union mem- 
bers. Many of them will continue to refuse 
employment to persons not in possession of 
a membership card. 


Their reluctance to change past practices 
will spell trouble for both contractors and 
unions. Neither will it prove any less diffi- 
cult for union officials to correct such mis- 
takes by management personnel, thereby 
aiding the cause of persons who are not 
union members. 
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Some groups believe that preference in 
hiring predicated upon residence in the area, 
or seniority as an employee in the industry 
within the area, will suffice as a legal means 
for (1) restricting the importation of out- 
of-the-area employees by contractors and 
(2) insuring first employment for those who 
have worked before. This belief is fortified 
by the recent “comments” of the Board's 
general counsel to the effect that such ar- 
rangements are not “per se” illegal. How- 
ever, arrangements of this sort are loaded 
with dynamite. They will prove to be legal 
in some areas but illegal in others. For 
example, in highly organized areas virtually 
all persons who have worked at their trade 
are already union members. They just would 
not have worked at all did they not belong. 
Thus, preferential hiring arrangements predi- 
cated upon area residence or upon past area 
employment will necessarily result in union 
members getting the available work. It is 
hardly to be expected that the Board will 
bless this. It is probable that such arrange- 
ments will be found legal only in those situ- 
ations where nonunion persons can actually 
compete equally with union members. 


It does not appear that any practical 
benefit can be gained by omitting all refer- 
ence to hiring arrangements in the labor 
contract. The practice of the parties will 
still be tested by the criteria of the Board 
doctrine and silence will avail the parties 
nothing. If any hiring arrangements are 
agreed upon, understood or practiced, it 
would appear wise to write them in the 
labor agreement so that there is less chance 
of their being misunderstood or misapplied. 

Those unions who enter into “exclusive” 
hiring arrangements of the approved type 
will have many bitter pills to swallow. A 
trade unionist who has spent years in a 
struggle against scabs and freeriders cannot 
be expected to willingly open his arms and 
welcome them into the union hiring hall, 
but the law requires that they must be made 
welcome, at least to the extent of regis- 
tration and equal job referral. However, 
when the time comes to refer them to a job 
while a good union member sits by anx- 
iously waiting for work, much can happen. 


Union objections to the servicing of “free- 
riders” are not overcome by the suggestion 
that registration and referral fees may be 
charged. Relying upon the Board decision 
in International Union of Operating Engineers, 
113 NLRB 622, General Counsel Fenton 
comments that a plan “requiring union and 
non-union registrants to pay scheduled serv- 
ice fees reasonably related to the cost of 
maintaining a referral system would be per- 
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missible under the Act.” If the general 
counsel has in mind a program whereunder 
union members shall pay such a fee in ad- 
dition to their dues, the plan is doomed to 
failure for rank and filers accustomed to 
the benefits of a hiring hall as a part of 
their dues payments are not about to stand 
for an additional charge just because non- 
union people have to be serviced. If, on the 
other hand, he means that nonunion regis- 
trants may be required to pay a sum equal 
to the pro-rata share of the expenses being 
borne by the dues of each member, other 
problems present themselves. A mere sur- 
face knowledge of the manner in which 
unions operate hiring halls, including the 
functioning of officers spending a variable 
period of time working in the hiring hall, 
points up the difficulty in ascertaining what 
the pro-rata share is. Further, and under 
any formula, the pro-rata share would be 
too small in amount to pay the fare of free- 
riders. 

However, regardless of the pros and cons 
on the subject, the fact of the matter is that 
the Board and the general counsel are dead 
serious in their determination to vigorously 
attack closed shop practices in the construc- 
tion industry. This means that contractors 
and unions desiring exclusive hiring arrange- 
ments must either comply on paper and in 
practice, with the announced criteria or pre- 
pare themselves fer protracted litigation. 


Nonexclusive Hiring Arrangements 


A careful analysis of the Board decision 
in the Mountain Pacific case leaves one with 
the belief that nothing was condemned ex- 
cept “exclusive” hiring arrangements where- 
under all employees are obtained through 
referral from the union and whereby the 
union is given “unfettered control over all 
hiring” under conditions tantamount to a 
closed shop. To read anything else into the 
case is but to speculate upon the Board's 
position under other and different circum- 
stances. 

The Board made it clear that its decision 
is not “to be taken as outlawing all hiring 
halls” but only those which provide for 
"unfettered union control over all hiring.” 
Like Senator Taft, the Board believes that 
hiring arrangements are not illegal if they 
avoid closed shop practices. 

It should follow, therefore, that if hiring 
arrangements are “nonexclusive” in nature, 
“tailored” to allow the contractors to hire 
either on the open market or through re- 
ferral by the union, and operated so that 
unions do not designate who shall be hired, 
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they may be legally maintained. Being 
“nonexclusive,” their legal maintenance 
should not be made to depend upon whether 
a particular contractor unilaterally elects to 
hire only upon the open market or only 
upon referral from the union, or from both 
sources. Nor should legality be made to 


depend upon whether unions refer job ap- 
plicants who are union members or refer 
part union and part nonunion applicants. 


“Nonexclusive” arrangements of this nature 
give to contractors full freedom of choice in 
the selection of employees. That freedom, 
assuming the absence of other union pres- 
sure, eliminates the existence of “unfettered 
union control over all hiring” and avoids 
closed ship practices. If, therefore, a con- 
tractor, for reasons of his own, elects to hire 
only those persons who are referred by the 
union, no illegality should exist. Unfortu- 
nately, however, General Counsel Fenton is 
not completely in accord. 


He believes that “under such circum- 
stances, the applicability of Mountain Pacific 
would appear to be open to question” and 
that “the answer would appear to depend 
on the union’s actual role in the hiring ar- 
rangement as shown by the particular and 
peculiar factors of each case.” He warns 
that “such an arrangement might be expected 
to be scrutinized with considerable care.” 


Reading between the lines of the general 
counsel's comment, it is only reasonable to 
conclude that complaints will issue under 
these circumstances upon the theory that 
the union has “knowledge” of the facts and 
is ‘guilty of “participation” by reason of its 
referrals. Thereupon, the burden of proof 
will shift to the contractors and unions and 
they will be compelled to undertake the ex- 
tremely difficult task of proving a negative, 
that is, that they did not in fact or in inten- 
tion violate the act. The right of the Board 
to “infer” illegality if there is any substantial 
evidence in the record to predicate an infer- 
ence upon makes the problem of defense 
difficult indeed. 


The writer firmly believes that “nonexclu- 
sive” arrangements of the type here dis- 
cussed are entirely legal and that they do 
not become illegal simply because a con- 
tractor unilaterally elects to hire only upon 
union referral, with or without the knowl- 
edge and participation of the union. 


The only reason why a union would choose 
to forego “exclusive” hiring arrangements, 
whereunder all persons are hired through 
union referral, and accept “nonexclusive” 
arrangements, whereunder the union can 
only refer job applicants to compete with 
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other sources of employment, is to avoid 
the necessity of registering and referring 
persons who are not their members. The 
Mountain Pacific decision would. seem to 
stand for the proposition that unions may 
lawfully discriminate in referrals under a 
“nonexclusive” arrangement. However, 
General Counsel Fenton does not agree. 


Writing of situations where both union 
and nonunion persons have equal opportuni- 
ties for employment under “nonexclusive” 
hiring arrangements, he reasons “that the 
union is not free to dispatch in a discrimina- 
tory manner, but is obligated to select ap- 
plicants for referral on a non-discriminatory 
basis.” 

He states that “the fact that the employer 
has delegated its hiring authority to the 
union in part rather than in whole did not 
appear to free the parties of their obligations 
under the Act, nor permit the union to exer- 
cise that authority exclusively for the benefit 
of its own members.” 


Such reasoning by the general counsel 
cannot be supported by the Mountain Pacific 
decision nor, for that matter, by any other 
Board or court decision. His reasoning 
lacks foundation in both fact and law, and 
appears to be an attempt to turn the Taft- 
Hartley Act into a Procrustean bed. Un- 
fortunately, however, he js the final authority 
on the issuance of complaints, and unions 
will be forced to choose either capitulation 
to his thinking or litigation. 


Neither does it appear that unions may 
escape the condemnation of the general 
counsel's view by refusing to enter into any 
hiring arrangements whatsoever with con- 
tractors, either written or oral. Apparently 
the rule will be applied to the facts, with or 
without an agreement. 

The following “nonexclusive” hiring hall 
clause has been used in some instances: 


“Section 1. The parties recognize the 
fact to be that the union’s knowledge and 
experience within the industry here involved, 
together with the sources of competent man- 
power available to it, can be of assistance to 
the employer in recruiting needed employees. 
It is therefore agreed that the employer shall 
notify the union whenever employees are to 
be hired and shall afford the union an op- 
portunity to recommend job applicants. 
Similar notifications may be given to other 
sources of employment. The employer 
further agrees to give such applicants due 
consideration, consistent with the provisions 
of the National Labor Relations Act, as 
amended. 
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“Section 2. The notification of needed 
employees shall specify the name and loca- 
tion of the job in question, the probable 
duration of the job, the class or classes of 
employees to be hired, the number of em- 
ployees required in each class, the probable 
length of employment of those in each class, 
- and the experience and qualifications desired 
of employees. 


“Section 3. The employer shall notify the 
union whenever employees are hired, giving 
their names and addresses and the job classi- 
fications in which they will work.” 


Obviously, there are many different shades 
and degrees of hiring arrangements which 
are not here commented upon. Suffice it 
to say, however, that they will be tested by 
the ground rules mentioned. It is only rea- 
sonable to anticipate litigation on a large 
scale before there is sufficient stability and 
clarification in the law to enable manage- 
ment and labor to plot a safe and legal 
course of conduct. 


Mutual Responsibility 

An illegal discriminatory referral of job 
applicants by a union would, according to 
the general counsel, impose liability upon 
an employer, even in the absence of the em- 
ployer’s knowledge or participation. The 
general counsel believes it “incumbent upon 
the employer to take such steps as a prin- 
cipal customarily takes to see to it that its 
agent does not exceed its authority.” It 
would likewise appear that the general coun- 
sel will issue complaints against unions when 
employers engage in unlawful hiring prac- 
tices, even though unions neither participate 
therein nor have knowledge thereof. 


This view of the mutual responsibility of 
the parties to police one another presents 
some interesting and difficult problems. To 
begin with, it will no longer be possible for 
management and labor to trust one another, 
not even to the extent of believing in the 
honest intention of the other fellow to carry 
out the terms of his agreement. Henceforth, 
a constant atmosphere of suspicion must 
prevail and be implemented by a spy system 
sufficiently effective to ferret out misdeeds. 
To what extent and at what expense, time 
and trouble the parties must examine the 
activities of one another in order to achieve 
legal immunity is a question not revealed by 
the general counsel. Many systems ob- 
viously suggest themselves, but whether 
they will be considered sufficient in a par- 
ticular case lies in the realm of future Board 
and court decisions. 


944 


A crumb has been thrown upon the water. 
The general counsel does not believe that 
mere membership in a multiemployer asso- 
ciation is sufficient to make all employers 
responsible for the wrongdoing of one. 


The general counsel's view is fundamen- 
tally unsound, unfair and unrealistic. Further, 
it is in direct conflict with the Board policy 
of refusing to find responsibility or liability 
in the absence of knowledge or participation. 
See, for example, the recent decision in 
Anheuser-Busch, Inc., 120 NLRB No. 179. 


Fair warning has been issued to all con- 
cerned. Whenever discriminatory practices 
exceed the point of isolated violations and 
enter into the area of wrongdoing which is 
widespread enough to contaminate an entire 
industry or bargaining unit, the penalty will 
be an order directing the refund of all dues 
or fees collected from all employees for six 
months past. This could well bankrupt both 
employers and unions. 

The most important single question to be 
resolved by litigation is whether such a 
penalty is too severe as a means of effec- 
tuating the policies of the act. Needless to 
say, this question will be litigated. 

Next in the line of importance is the de- 
termination in each particular case of the 
question of whether the violation is sufh- 
ciently isolated so as te warrant a remedy 
only for those discriminated against or 
whether it is so widespread as to call for 
the drastic Brown-Olds remedy (115 NLRB 
594). This question promises some interest- 
ing trials. 

Caution alone suggests contract clauses 
worded in a legal manner. Actual and pros- 
pective employees will undoubtedly be found 
to have knowledge of the existence of dis- 
criminatory clauses. That knowledge, actual 
or imputed, may be sufficient to contaminate 
the whole hiring picture to such an extent 
that the Brown-Olds remedy will be applied, 
regardless of whether or not there has been 
any actual job discrimination. Legally 
worded clauses carry with them a much 
better chance of selling the idea that reme- 
dies should be limited to the correction of 
particular cases in isolation. 


Conclusion 


Being in substantial disagreement with the 
views of the Board’s general counsel on the 
hiring questions involved, I can only state 
that his views impressed me as being state- 
ments of what he thinks the law should be 
rather than statements of what the law is. 
His attempted legislation by interpretation 
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impresses me as a usurpation of the powers 
of Congress and, if I am correct, the courts 
at least will so hold. In the meantime, how- 
ever, his views will impose upon employers 
and unions the expensive, time-consuming 
and unpleasant task of defense litigation. 
Further, and as a practical matter, hiring 
practices will be relegated to the realm of 
confusion and uncertainty for a long time to 


come, thus upsetting the smooth and un- 
troubled running of many industries. 

It would, of course, be most interesting 
and informative to learn what, if anything, 
the Board and its general counsel intend to 
do in order to give to those in the construc- 
tion industry the benefits that they are en- 
titled to receive under the act. [The End] 


VINTAGE FEDERAL WAGE LAWS—Continued from page 909 


by its interpretation of the Davis-Bacon Act, 
the Department may very well impinge 
upon the authority of the National Labor 
Relations Board. An illustration of this 
facet of the administration of the Davis- 
Bacon Act concerns the problem of repair 
and renovation work in government-owned 
plants operated by private contractors for 
the Atomic Energy Commission (AEC). In 
several situations where these contractors 
have undertaken what they consider to be 
major, continuing maintenance programs, 
questions have been raised by building trades 
unions which do not represent employees of 
the companies, and subsequently by the 
Department of Labor, as to whether the 
contracting agency (AEC) has properly 
classified the work as nonconstruction not 
subject to the Davis-Bacon Act. In these 
cases, building trades unions have appealed to 
the Department of Labor to declare the 
work subject to the Davis-Bacon Act, while 
incumbent industrial unions have resisted 
such action. 


The consequences of a declaration that 
this kind of work is subject to the act would 
be to require these contractors to subcon- 
tract the work in question to outside con- 
struction contractors, since it is impractical 
for an employer to pay some of his em- 
ployees at building trade rates while others 
receive lower maintenance rates. Such sub- 
contracting would result in the assignment 
of the work to members of building trades 
unions, an objective these unions were un- 
able to obtain at the time that the NLRB 
conducted representation elections in these 
plants. This problem is only a small part 
of the larger jurisdictional dispute within 
the AFL-CIO between the construction 
trades and industrial unions. It remains to 
be seen whether the recent agreement be- 
tween the Building Trades and Industrial 
Union Departments of the AFL-CIO will 
alleviate it. 


These brief illustrations of some effects 
of the current administration of two of our 
federal wage laws point to the need to con- 
sider their revision in order to provide some 
recognition of the greatly increased strength 
of labor unions in the United States since 
the laws’ enactment during the 1930's. It 
would be desirable for legislative committees 
of the Congress to explore proposals for 
amendments to these laws designed to con- 
tinue protections where needed but to re- 
move certain redundant features now apparent 
in their application to segments of the econ- 
omy which are highly organized. Here, in 
broad outline, are proposals of this sort: 


(1) Amendment of the Fair Labor Stand- 
ards Act in a fashion somewhat similar to 
the Portal-to-Portal Act Amendment but 
with a reverse twist. The objective would 
be to remove any necessity for an employer 
to calculate hours of work or the regular 
rate in accordance with the requirements of 
the wage and hour regulations whenever the 
workers in question were covered by a 
bona fide collective bargaining agreement 
negotiated with a union certified by the 
NLRB or otherwise chosen in a manner 
satisfying the terms of Section 9(a) of the 
NLRA, as amended. This proposal would 
eliminate any government obligation to pro- 
tect minimum labor standards in situations 
where employees were represented by a 
bona fide union and would greatly simplify 
administration of the law by removing large 
numbers of employees from its coverage 
who are otherwise protected and whose 
wage standards exceed those required by 
the act. At the same time, employees who 
needed the protection of the act to prevent 
imposition of substandard conditions would 
continue to receive its protection. From the 
standpoint of employers, the move should 
greatly simplify problems of compliance and 
record keeping. Unions should find reason 
to favor it since their members are employed 


= For a comment by the AEC on this problem 
see Twenty-second Semi-annual Report of the 
Atomic Energy Commission, pp. 147-148. 
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under wage standards superior to those re- 
quired by the act and since overtime arrange- 
ments would be negotiated to fit individual 
circumstaaces without regard to special legal 
requirements which might have no applica- 
bility to these conditions. 


A remaining problem has to do with 
construction workers. The nature of con- 
struction employment—its short term and 
consequent lack of employee identification 
with a particular employer—has prevented 
application of NLRB representation pro- 
cedures. Therefore the proposed amendment 
to the FLSA would need to be accompanied 
by a Taft-Hartley amendment of the kind 
proposed by the Eisenhower Administration 
in December, 1957, that is, to allow building 
trades unions to be certified under the act 
without an election in appropriate circum- 
stances.™ This would allow building con- 
tractors and unions to remove their operations 
from coverage by wage and hour regulations 
which are inappropriate for the industry and 
its customs. 

(2) Amendment of the Eight-Hour Acts 
to provide for overtime premium after 40 
hours in one week. Since administration of 
these laws has not been complicated by 
administrative definitions of the “basic rate” 
contained in them for purposes of calculat- 
ing overtime, this amendment would not 
present the kind of onerous problems for 
construction which is associated with FLSA 
coverage. Any such amendment should con- 
tain the same kind of exclusion described 
above for organized employees. 


(3) Amendment of the Davis-Bacon Act 
to modify the requirement that the Secretary 
of Labor determine rates applicable to gov- 
ernment contract construction work. The 
requirement should be replaced, however, 
by an amendment which would equate the 
prevailing rate in any area with the union 
rate.“ This, in effect, is the situation now 
since the Department of Labor uses the 
union rate, where one exists, for the pre- 
vailing rate. In areas where no negotiated 
union rate exists, the Secretary would be 
empowered to determine rates as in the past. 


This proposal has the double virtue of 
converting the de facto to the de jure situa- 
tion and of reinforcing the national labor 
policy of “encouraging the practice and 
procedure of collective bargaining” as con- 
tained in both the Wagner and Taft-Hartley 
Acts, passed some time after the Davis- 
Bacon Act.” 


One problem remaining would have to do 
with ending the practice of the Department 
of Labor of making what are, in effect, 
jurisdictional awards in its administration of 
the Davis-Bacon Act. There are two ele- 
ments of this problem, one involving disputes 
over work assignment between building 
trades unions and the other involving dis- 
putes between building trades and mainte- 
nance worker interests. 


In both these areas legislation should be 
designed with a view to promoting resolu- 
tion of disputes by the parties concerned, 
with intervention by the government limited 
to situations where failure of the voluntary 
process is a threat to the public interest. 
In disputes between building trades unions 
this is to follow the philosophy used in 
assignment-of-work disputes under the Taft- 
Hartley Act. This encourages handling of 
these disputes by the National Joint Board 
for the Settlement of Jurisdictional Disputes 
in the Construction Industry, while the 
NLRB retains the right to make disposition 
of such disputes where the machinery has 
not performed its function.” In disputes 
between building trades and maintenance 
worker interests the voluntary processes 
maintained within the AFL-CIO and NLRB 
representation proceedings should be used 
wherever they are appropriate. It should 
not be the function of the Department of 
Labor to make such decisions under a 
Davis-Bacon Act which did not envision 
present-day circumstances. While one could 
not hope that these recommendations will 
be completely satisfactory to all affected 
parties, they do have the virtue of being 
equitable from the standpoint of national 
labor policy and administrative simplicity. 


[The End] 


23 See the text of an address to the AFL-CIO 
Convention by Secretary of Labor James P. 
Mitchell (New York Times, December 6, 1957). 

* This system has been in effect in the State 
of Kentucky. See ‘Delegation of Power to Fix 
Prevailing Wages With Collective Bargaining 
Agreement as the Standard,’ 39 Kentucky Law 
Journal 222 (January, 1950). 

% The Building and Construction Trades De- 
partment, AFL-CIO, which also believes Davis- 
Bacon is outdated (and is almost completely 
preoccupied with programs for government sup- 
port of building trades programs), is campaign- 
ing for completely different kinds of amend- 
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ments, including (1) broadening the coverage 
of the act to include projects where federal gov- 
ernment assistance or guarantees are involved. 
such as single family houses with FHA or VA 
insured mortgages, REA projects, etc., (2) pre- 
determination of fringe benefits, (3) overtime 
premium provisions and (4) more centralized 
enforcement provisions. See the Building and 
Construction Trades Bulletin for March, 1955, 
January, February, March, April and almost 
all issues since then. 

* Wood, Wire and Metal Lathers International 
Union et al. and Acoustical Contractors Associa- 
tion, 119 NLRB No. 166. 
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Award Involves Union Meetings 
During Working Hours 

In a recent arbitration proceeding the 
parties could not agree not only on the 
issues involved, but also on whether the is- 
sues were arbitrable. After ruling that 
the matter was properly submitted to arbi- 
tration, the arbitrator (Samuel H. Jaffee) 
declared that a letter from the company 
(employer) properly stated the issues. The 
pertinent parts of the letter follow: 

“It is the Union's contention that on the 
many occasions when the Company’s em- 


ployees have, during working hours, con- 
certedly stopped work and left the plant 


to attend Union meetings, such conduct 
was and is permissible under Article VII 
Section 2 which provides, inter alia: 

“*Whenever the Union shall have need 
for some employees to leave the plant for 
Union business during working hours, they 
may do so if three hours’ notice has been 
given to each employee's foreman.’ 

“It is the Company’s contention that such 
conduct was, and if carried on in the future 
will be a violation of Article XIII of the 
agreement, which provides, inter alia: 

“It is agreed that during the term of 
this agreement and any extension thereof, 
there shall be no strike or work stoppages 
by the Union or by the employees.’ ” 

The arbitrator stated that obviously Article 
VII, Section 2, must be read in the light of 
Article XIII, and vice versa. The two 
parts of the contract should be interpreted 
so as to result in harmony between them 
if fairly possible. After analyzing the pro- 
visions and their history, the arbitrator 
reached the following conclusions: 

(1) Employees cannot leave the plant 
for union business during working hours 


Arbitration 


unless the “need” for this action is real. 
The “need” is not real if the purpose for 
leaving can fairly be accomplished outside 
regular working hours. 

(2) The term “some employees” in Article 
VII, Section 2, quoted above, is limited to 
officers, committeemen and stewards of the 
local, though there may be infrequent occa- 
sions when another employee may leave as 
an aid to such persons. This does not 
imply that all officers, committeemen or 
stewards can leave at the same time or for 
the same occasion, since the reality of the 
“need” applies to this situation. 


(3) The “need” involved must be for 
“union business,” thus eliminating meetings 
called for the purpose of putting pressure 
upon the company in connection with griev- 
ances. Call-outs for meetings of any kind 
are not permitted. 

(4) In reference to what is permitted by 
Section 2, the necessity of good faith is 
paramount. The union cannot fairly dis- 
regard the adverse effect on production of 
call-outs. Call-outs, otherwise appropriate, 
may be proper only if the “need” referred 
to is overriding and only to that extent. 
The three-hour advance notice referred to 
in the section will be required as a showing 
of good faith, 


Employer's Cooperation Needed 


Under the terms of a union contract call- 
ing for joint action in the arbitration of 
disputes, a union did not have the authority 
to proceed to arbitration on its own when 
an employer refused to participate in the 
proceedings. The Eighth Circuit held that 
an award issue pursuant to unilateral arbi- 
tration proceedings was void and unenforce- 
able—Meat Cutters, Local 425 Pluss 
Poultry, 35 Lapor Cases § 71,936. 
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Salary Tests Raised 
for White-Collar Exemptions 


On February 2, 1959, new salary require- 
ments for the exemption of executive, ad- 
ministrative and professional employees from 
the Fair Labor Standards Act will go into 
effect, it was announced recently by Clarence 
T. Lundquist, Administrator of the United 
States Labor Department's Wage and Hour 
and Public Contracts Divisions. 

Under the revised salary tests, and execu- 
tive employee, to be exempt from the act's 
minimum wage and overtime provisions, 
must be paid a salary of at least $80 a 
week instead of the $55 now required. 
Administrative and professional employees, 
to be so exempt, must be paid at least $95 
a week instead of $75, as at present. This 
amended scale will apply in the continental 
United States, Alaska, Hawaii, the Canal 
Zone, Guam and American Samoa. 

In Puerto Rico and the Virgin Islands 
the salary test for executive employees will 
be raised from $30 to $55 a week on a salary 
basis, and that for administrative and pro- 
fessional employees from $200 a month to 
$70 a week on a salary or fee basis. 

A special proviso for employees qualify- 
ing for the exemption under shortened duty 
tests will be increased from $100 to $125 
a week, and will be applicable everywhere. 

The Fair Labor Standards Act exempts 
executive, administrative and professional 
employees from its minimum wage and 
overtime pay provisions, if they meet tests 
specified in the divisions’ regulations, Part 
541. In addition to salary requirements, 
the regulations contain tests on duties and 
responsibilties. Except for the higher salary 
tests, the exemption requirements remain 
unchanged. 

Administrator Lundquist emphasized that 
the regulations do not require employers to 


pay these salaries to persons doing execu- 
tive, administrative or professional work. 
The new salary tests are for exemption pur- 
poses only. If an employee who is covered 
by the act does not meet the salary tests, 
as well as the duties and responsibilities 
tests, he does not qualify for the exemption. 
In such a case, the employer may of course 
continue to pay the employee on the basis 
of a salary, but the act’s minimum wage 
and overtime pay requirements must be 
met, unless some other statutory exemption 
is applicable. 


Work on Public Water Reservoir 
Covered by FLSA 


Construction workers, who were working 
on a new dam to enlarge an industrial city’s 
water supply, were entitled to overtime 
pay, according to a federal district court 
in Texas (Mitchell v. H. B. Zachrw Company, 
35 Lapor Cases § 71,854). 

The employer (contractor) had a con- 
tract to build a dam for a new water reser- 
voir designed to improve and enlarge an 
existing water system supplying a city. 
The contract was not with the city (Corpus 
Christi) but with a district, created as a 
separate and independent state agency by 
the legislature. The district was to sell 
water to the city which, in turn, would sell 
water to firms producing goods for inter- 
State commerce. 

Reference was made to Mitchell v, Voll- 
mer, 28 Lapor Cases § 69,243, 349 U. S. 427, 
where it was held that not only the repair 
of the facilities of interstate commerce was 
within the FLSA, but also improving exist- 
ing facilities as well. In the Volimer case 
the court declared that the question of com- 
merce and coverage must be determined 
by practical considerations—not technical 
conceptions—and that the test is whether 
the work is directly and vitally related to 
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the instrumentality of interstate commerce 
so as to be a part of it rather than an 
isolated, local activity. 

The court in the instant case noted that 
the contract involved was one step removed 
from the reported cases in that the de- 
fendant’s contract was with the district and 
not with the city, which was to sell the 
water to interstate users. However, the 
court felt that the defendant's activities 
came within the test announced in the 
Vollmer case and, thus, held that the FLSA 
applied. The fact that the employer's con- 
tract was with an intervening political en- 
tity made no difference. 

The work involved in this case was not 
excluded as original construction, even though 
the dam was a new one, since the body of 
water to be held back would, in effect, en- 
large the existing reservoir by completely 
covering it. 

Bonds Do Not Limit Liability 
of Contractors for Underpayments 

Bonds furnished by government contractors 
in obtaining a stay of enforcement of an 
industry-wide minimum wage determination 
under the Walsh-Healey Act do not limit 
the Secretary of Labor's right to recover 
unpaid wages. This decision was made 
recently by the United States Court of 
Appeals for the District of Columbia Cir- 
cuit (Mitchell v. Riegel Textile, Inc. et al., 
35 Lapor Cases § 71,835). The federal dis- 
trict court (34 Lapor Cases § 71,387) had 
limited recovery to the amount of the 


bonds. It had stated that recovery of un- 
paid wages apart from the bonds was not 
appropriate in this type of proceeding in 
the absence of a counterclaim. The court 
of appeals did not agree. The facts of the 
case were briefly as follows: 


Several government contractors in the 
textile industry had contested the validity 
of the Secretary of Labor’s minimum wage 
determination for their industry. The trial 
court, pending a decision on the merits, 
stayed enforcement of the wage determina- 
tion upon the furnishing of bonds by the 
contractors, with the proviso that the under- 
taking contained in the bonds “shall be 
without prejudice to such other liability, if 
any, as may exist on the part of such 
[contractor] for unpaid wages in the event 
it is finally decided that this stay and pre- 
liminary injunction should not have been 
granted.” The Secretary of Labor was 
awarded a decision on the merits but the 
court limited his recovery to the amount 
of the bonds. An appeal was taken. 


The court of appeals reversed the lower 
court, holding that the bonds did not limit 
the sum to be recovered. The court de- 
clared that in paying wages lower than 
those fixed in the valid wage determination, 
the contractors had unjustly enriched them- 
selves. The Secretary of Labor, as the 
representative of all employees, could re- 
cover the underpayments in the same suit 
since separate suits by each employee would 
be unreasonably burdensome to the parties 
and the courts. 


EMERGENCY BOARDS UNDER 
Continued from page 920 


THE RAILWAY LABOR ACT— 


hearing itself consumed 15 days and there 
was a record of 2,600 pages and 40 exhibits.” 


Conclusion 


From the preceding discussion certain 
points stand out: First, the number of 
emergency boards created during the past 
30 years had greatly exceeded the number 
anticipated by those who drafted the Rail- 
way Labor Act. Second, the emergency 
boards actually established have not per- 
formed the functions originally intended for 
them. Third, public opinion has failed to 
play any important role in the settlement of 
railroad labor disputes, contrary to the ex- 
pectations of those who drafted the Railway 


Labor Act. Fourth, certain procedural de- 
fects in the actual conduct of emergency 
board hearings have evolved, defects which 
the proponents of the law thought would not 
develop. 

On the basis of this analysis, it is not un- 
reasonable to conclude that the emergency 
board provisions of the Railway Labor Act 
have not fully met the intentions and re- 
quirements of the original parties, One 
should proceed cautiously before attempting 
to impose this system for the resolution of 
labor disputes in other areas on the false, 
popular notion that the emergency board 
procedure has been successful in the rail- 


road industry. [The End] 


® Report to the President by the Emergency 
Board, July 30, 1955, p. 1. 


Wages... Hours 


Meetings of Labor Men 


Western Reserve University—The Uni- 
versity’s Law-Medicine Center offers an- 
other two-day institute on February 13 and 
14, 1959. Entitled “The Extremities: A 
Law-Medicine Problem,” the institute will 
be presented for lawyers, doctors, insurance 
claimsmen, industrial relations personnel, la- 
bor union officials and others interested in 
personal injury and workmen’s compensa- 
tion. 

Collective Bargaining Policy Committee 
of Communications Workers of America, 
AFL-CIO.—This committee will meet at 
the Barbizon Plaza Hotel in New York 
City on December 11-12, 1958, to review 
bargaining results of the current year and 
chart a course for the union’s negotiators 
to follow in 1959. Joseph A. Beirne, presi- 
dent of the union, will act as chairman of 
the meeting. 


International Brotherhood of Teamsters. 
—The union announced that it has sched- 
uled its forthcoming special convention for 
March 16 to 18, 1959 in Chicago. Conven- 
tion headquarters will be the Palmer House. 
President James R. Hoffa stated that “we 
will abide by the ruling of the courts as 
to whether we can have a convention at 
that time, but we are proceeding with our 
plans pending such a ruling.” 


Right-to-Work Roundup 


In the November elections right-to-work 
proposals were defeated in five out of 
six states. 

A constitutional amendment approved by 
the voters in Kansas prohibits denial of 
employment opportunities because of mem- 
bership or nonmembership in a labor or- 
ganization, and outlaws agreements having 


that prohibited effect. Since constitutional 
provisions supersede statutory enactments, 
this amendment apparently nullifies the pro- 
visions of the Kansas Labor Relations Act 
which permits an “all union” agreement if 
approved by a majority vote of employees. 

Other right-to-work proposals were re- 
jected by the voters in California, Colorado, 
Idaho, Ohio and Washington. 


Labor Department Appointments 


George C. Lodge is Assistant Secretary 
of Labor for International Affairs and 
Roger G. Kennedy is Director of Labor 
Department's Office of Information. 


President Eisenhower has named George 
C. Lodge to be Assistant Secretary of Labor 
for International Affairs. Mr. Lodge has 
been Director of Information for the Labor 
Department since July, 1954. He also has 
been serving as a special assistant to the 
Secretary of Labor for international affairs. 
He will be succeeded in his information 
post by Roger G. Kennedy, Secretary of 
Labor James P. Mitchell announced. Mr. 
Kennedy has been executive director of the 
Dallas, Texas Council on World Affairs 
since 1957. 


Impact of Secondary Boycott 


Several facets of the secondary boycott 
as it relates to people in the construc- 
tion industry were discussed by Jerome 
D. Fenton in a recent speech. 


“The Impact of the Secondary Boycott 
on Employer and Employee Rights” was 
discussed by Jerome D. Fenton, General 
Counsel of the National Labor Relations 
Board, before the First Annual Convention 
of the Associated Builders and Contractors 
of Maryland, Atlantic City, New Jersey. 
A portion of his remarks follows: 
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“The case which set the tone for the 
practical application of the statute’s secondary 
boycott provisions to the building and con- 
struction industry was the Denver Building 
Trades Council case, which the Board took 
to the Supreme Court (341 U. S. 675). 
There a general contracting firm called 
Doose & Lintner was constructing a com- 
mercial building in Denver, Colorado. It 
subcontracted the electrical work to a firm 
called Gould & Preisner. Now the general 
contractor’s employees, and all of the other 
workmen on the job, except Gould & Preis- 
ner’s, were union men, The Trades Council 
and the various unions whose members were 
working on the job told the general con- 
tractor that union men could not work 
on the job with nonunion men. When 
Gould & Preisner’s men nonetheless re- 
mained on the job, the Trades Council placed 
a picket at the building. He carried a sign 
which said, simply, “This Job Unfair to 
Denver Building and Construction Trades 
Council’. But that was all it took to stop 
every man on the job from working—except 
Gould & Preisner’s nonunion electricians. 
After this had gone on for about two 


weeks, Doose & Lintner, the general con- 
tractors, figured that the only way they 
could get the building completed would be 
to get rid of Gould & Preisner and their 


nonunion electricians. They promptly did 
so, and the building was promptly com- 
pleted. After that Gould & Preisner 
filed unfair labor practice charges with the 
Labor Board, and the mills of the law be- 
gan to grind. And I am sure that Doose 
& Lintner must have had time to erect a 
number of other buildings before the grinding 
finally stopped with the Supreme Court 
decision. But, for better or for worse, it 
is the very nature of the law to be deliberate. 


“The unions argued that they were ac- 
tually engaged in a direct primary dispute 
with Doose & Lintner, the general con- 
tractors, and that all they were trying to 
do was force Doose & Lintner to make the 
project an all-union job. The Supreme 
Court held with the Board, however, that 
the unions had, in fact, caused a strike, 
at least one object of which was to force 
Doose & Lintner to cease doing business 
with Gould & Preisner, the electrical sub- 
contractors. The unions’ conduct, therefore, 
fit precisely the language of Section &(b)(4) 
of the Act, as a clear-cut violation of the 
ban on secondary boycotts. The most often 
quoted language of the opinion presents the 
law on the secondary boycott in clear and 
capsule form: 


Rank and File 


“In the views of the Board as applied 
to this case we find conformity with the 
dual congressional objectives of preserving 
the right of labor organizations to bring 
pressure to bear on offending employers 
in primary labor disputes and of shielding 
unoffending employers and others from 
pressures in controversies not their own.’ 

“The difficulty in giving real effect to this 
language becomes most apparent in the 
so-called ‘common situs’ situations. This 
is where the primary employer, with whom 
the union has a dispute, and the secondary 
employer, with whom there is no dispute, 
are doing business at the same spot. This 
situation is presented nowhere more readily 
than in the construction industry. For in- 
stance, in the Campbell Coal case, 229 F. (2d) 
514, which involved a branch of the Team- 
sters Union, the Campbell Company supplied 
ready-mixed concrete to construction proj- 
ects. The Union struck the Campbell Company 
because of the discharge of certain truck 
drivers. It picketed the Company's ready- 
mix plants where the trucks picked up the 
concrete. This picketing was, of course, 
perfectly legitimate. In addition, how- 
ever, the pickets followed some of the trucks 
to the construction projects and picketed 
the trucks while they were delivering the 
ready-mixed concrete. The Union had no 
dispute with any of the various contractors 
on the construction projects—and this was 
the core of the trouble. 

“The Board found that since the Union 
could picket, and was picketing, the Camp- 
bell Company at its own plants, the addi- 
tional picketing at the construction projects 
was, on its face, at least in part, for the 
forbidden object of forcing the construction 
contractors to stop doing business with 
Campbell. The Court of Appeals for the 
District of Columbia Circuit, however, dis- 
agreed with the Board. The Court said: 

“*Section 8(b)(4)(A) does not contain 
a provision which condemns concerted ac- 
tivity of employees with respect to their 
own employer merely because it occurs 
at a place where it comes to the attention 
of and incidentally affects employees of 
another, even where the activity could be 
carried on at a place where the primary 
employer alone does business.’ 

“The Court was highly conscious of the 
rights of the employees in this situation. 
It held that, to read into the statute the 
implication made by the Board, would ‘un- 
duly invade the application of Section 13, 
which preserves the right to strike “except 
as specifically provided” in other provisions 
of the Act’. The nub of the Court's holding 
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was that the Board may not find that a 
union had the illegal secondary boycott ob- 
ject in causing a work stoppage, based 
solely on the circumstances that the Union 
could have picketed at the primary em- 
ployer’s home plant; the Board must pro- 
duce additional evidence to prove the union's 
unlawful object. So, to a degree, the pro- 
tection the Board felt that the statute gave 
to the secondary employers at the construc- 


tion site was offset, in the Court's view, 
by the protection which the Court found 
the statute gave to the striking employees. 


“This ‘balance of interest’, as we call it, 
plays a necessary part in the interpretation 
of most pieces of regulatory legislation. 
In the case of the National Labor Rela- 
tions Act, however, it is uniquely ever- 
present. 


LABOR RELATIONS—Continued from page 888 


In four other decisions the Board applied 
new jurisdictional standards for nonretail 
businesses, communication systems, retail con- 
cerns and public utilities. In applying four 
of its new standards, the Board set forth 
the reasons for the changes in its standards 
and the basic principles under which the 
changes were made. A brief résumé of these 
decisions follows: 

(1) Siemons Mailing Service, 5 CCH Lasor 
Law Reports (4th Ed.), § 55,851.—In this 
key case the Board noted that the changes 
in its jurisdictional standards were necessary 
because of the “no-man’s land” referred to 
in Guss v. Utah Labor Relations Board, 32 
Lapor Cases § 70,563. In that case the Court 
held that state courts and agencies are 
barred from exercising jurisdiction in all 
cases which are within the NLRB’s juris- 
diction, even if the NLRB declines to exer- 
cise its jurisdiction. 

In the present case the Board decided in 
favor of fixed standards rather than a case- 
by-case policy for determining the exercise 
of jurisdiction. The Board said that the 
adoption of fixed standards will permit it 
to handle more cases within its budgetary 
limitations, since less time and money will 
be spent in resolving jurisdictional problems. 
The revised jurisdictional standards apply to 
all future and pending cases. 


The Board will continue to apply the 
concept that it is the impact on commerce 
of the totality of an employer’s operations 
that should determine whether the Board 
will assert jurisdiction. For this purpose the 


impact on commerce of all of an employer’s - 


plants or locations will be totaled. All mem- 
bers of a multiemployer association will be 
considered a single employer for jurisdic- 
tional purposes where all members are bound 
by multiemployer bargaining negotiations. 


The yardstick for nonretail businesses 
was applied in the instant case. The mail- 
ing service had an annual revenue of $240,000 


of which $77,000 was received for mailing 
materials outside of its home state. This 
volume of business met the test that yearly 
outflow or inflow, direct or indirect, amount 
to at least $50,000. 

(2) Raritan Valley Broadcasting Company, 
Inc., 5 CCH Laspor Law Reports (4th Ed.), 
§ 55,852.—In this case the yardstick for com- 
munication systems (radio, television, tele- 
graph and :elephone) was applied. A radio 
broadcasiins company had an annual gross 
revenue of approximately $196,000. Under 
the new standard a gross annuai volume of 
business of $100,000 or more is sufficient. 

(3) Carolina Supplies & Cement Company, 
5 CCH Lapor Law Reports (4th Ed.), 
§ 55,853.—The standard for retail concerns 
was involved here. A retail building supply 
company had an annual gross volume of 
business of approximately $635,000. All of 
its sales were made ‘within the home state. 
Of approximately $523,000 worth of annual 
purchases, $336,000 worth of goods were 
received from without the home state. Un- 
der the new standard a gross volume of 
business of $500,000 or more a year is suffi- 
cient for the exercise of jurisdiction. In 
this new test the Board has abandoned out- 
flow and inflow standards. 

(4) Stour Valley Empire Electric Associa- 
tion, 5 CCH Lasor Law Reports (4th Ed.), 
 55,854.—The yardstick for public utilities 
was involved in this case. A rural electric 
cooperative had a gross annual volume of 
business of approximately $1,102,000, of 
which approximately $1,098,000 was received 
for the sale of electrical energy. It is a 
member-owner of another cooperative which 
sells electricity to each of its 21 member- 
owners. Since the new test requires only an 
annual gross volume of business of $250,000 
or more, or an annual outflow or inflow, 
direct or indirect, of $50,000 or more, the 
Board did not have to decide whether the 
21 member-owners should be considered as 
a single employer for jurisdictional purposes. 
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In Future Issues .. . 


Collective Bargaining —A forthcoming article will discuss 
the legal status of collective bargaining. It is noted that at 
present, collective bargaining is viewed as a process including 
four important steps. These are the recognition of and the 
meeting with the appropriate bargaining unit, bargaining 
in good faith, meeting proposals with counterproposals, and 
incorporating any agreement reached in a signed written 
contract if either party requests it. The author points out 
that in order to preserve collective bargaining and to create 
an environment in which it could adequately function, the 
administrative and judicial bodies delegated with the authority 
to interpret and enforce the law have been required to deter- 
mine the manner or conduct of bargaining, to determine the 
material that must be made available so that bargaining can 
proceed on an intelligent level, and to designate the issues 
that are compulsory and those that are voluntary. This article 
is documented with many case citations. 
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Non-Communist A ffidavit—An analysis of Supreme Court 
holdings involving the non-Communist affidavit provision of 
the Labor-Management Relations Act is made in another 
article. The provision’s constitutionality has been affirmed 
twice, though neither time by a majority of the Court. From 
the cases discussed in this article it seems evident that the 
more important issues relating to the provision have received 
a ruling by the Court. 


Arbitration Back-Pay Awards——An interesting problem 
now being subjected to the scrutiny of the federal courts is 
the question of the extent of the authority of the arbitrator 
to dispose of a dispute once the underlying problem is 
deemed arbitrable. An arbitrator’s authority, in the absence 
of a specific contract provision, to award back-pay, and the 
implementation of that authority where it exists, are matters 
of important concern. A coming article deals with these 
matters. The opinions of arbitrators and of the courts are 
carefully considered. 
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